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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

PAMELA GOLDSTEIN, » Index No. 60767/2018
ELLYN & TONY BERK, as Administrators
of the Estate of Winifred Berk, and PAUL | Hon. Linda S. Jamieson
BENJAMIN, on behalf of themselves and
all others similarly situated, AFFIRMATION OF JEREMY

VEST IN SUPPORT OF FINAL

Plaintiffs,
APPROVAL OF SETTLEMENT
V. WITH HOULTHAN LAWRENCE
HOULIHAN/LAWRENCE INC.,
Defendant.

I, JEREMY VEST, an attorney admitted to practice in the Courts of the
State of New York, hereby affirm as follows:

1. I am a member of Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
(“Mintz”). The Court appointed Mintz, together with Boies Schiller Flexner LLP
(“BSF”) and Ohlemeyer Law PLCC (“Ohlemeyer”), as Co-Lead Class Counsel for the
Settlement Class. See Order, Hon. L. Jamieson, March 14, 2025 (Dkt. 2307).

2. Mintz is an American Lawyer 150 law firm with 500 attorneys serving
clients worldwide. Mintz has offices in New York, Boston, Washington, D.C., Los
Angeles, San Francisco, and San Diego. Mintz has participated in some of the
largest multi-state and standalone class actions.

3. William S. Ohlemeyer, of Ohlemeyer PLLC, is a Fellow in the
American College of Trial Attorneys, a Member of the American Board of Trial
Advocates, with nearly 40 years of experience representing plaintiffs and

defendants in complex and high value litigation.
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4. BSF is an American Lawyer 150 law firm with more than 150
attorneys serving clients worldwide. BSF has offices in New York, Washington,
D.C., Miami, San Francisco, Los Angeles, and elsewhere. BSF has also participated
In numerous large multi-state and standalone class actions.

5. I personally have substantial experience representing plaintiffs in the
Commercial Division of the New York Supreme Court, including in MBIA Insurance
Inc. v. Morgan Stanley, Index No. 29951-10 (N.Y. Sup. Ct. Westchester Cty.)
(Scheinkman, J.), where I have helped try two cases to favorable verdict, Ferolito v.
AriZona Beverages USA LLC, et al, Case No. 004058-12 (N.Y. Sup. Ct. Nassau
Cty.), and Fox Paine & Co., LLC v. Equity Risk Partners, Inc., Index No.
526077/2014 (N.Y. Sup. Ct. Westchester Cty.) (Walsh, J.).

6. I have also successfully argued two appeals before the New York
Supreme Court Appellate Division - Second Department, Fox Paine & Co., LLC v.
Houston Cas. Co., 153 A.D.3d 673 (2d Dep’t 2017) and Fox Paine & Co., LLC v.
Houston Cas. Co., 153 A.D.3d 678 (2d Dep’t 2017).

7. In addition to having represented the Class for the last six-and-a-half
years, my class action experience includes helping co-lead litigation class counsel,
former BSF partner William S. Ohlemeyer, a fellow in the American College of Trial
Lawyers and former Vice President and Associate General Counsel Altria Group,
where he was responsible for coordinating litigation issues facing the Altria group of

companies, successfully defend Boston Scientific Corporation in the putative class
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action, Teresa L. Stevens v. Boston Scientific Corp. et al., Civil Action No. 2:16-0265
(S.D. W. Va. 2016).

8. On behalf of Plaintiffs, Co-Lead Counsel and I personally participated
in extensive settlement negotiations with counsel for Houlihan Lawrence over the
course of nearly three years. These negotiations included several telephonic and in-
person mediations Leonard Benowich, a highly experienced Court-appointed
mediator. The parties then continued to engage directly through multiple intensive
in-person and telephonic negotiations over many months. The parties ultimately
reached an agreement on settlement after several telephonic and in-person
mediations with the Court.

9. Plaintiffs and Houlihan Lawrence executed a Settlement Agreement
on October 3, 2024. Attached as Exhibit 1 is a true and correct copy of the
Settlement Agreement between Plaintiffs and Houlihan Lawrence.

10.  As the Court is aware, my firm and our Co-Lead Counsel successfully
navigated this case from its infancy to a favorable settlement following jury
selection. I conducted the pre-filing investigation, drafted the complaint, and have
spent the majority of my time over the past seven years working on this matter, and
I am therefore intimately familiar with all aspects of the case.

11. In my opinion, and in that of highly experienced proposed Co-Lead
Counsel, William S. Ohlemeyer, the proposed Settlement Agreement is fair,
reasonable, and adequate. It provides substantial monetary and non-monetary

benefits to the Settlement Class, and it avoids the risks, costs, and delay of
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continuing protracted litigation against Houlihan Lawrence. Plaintiffs and Class
Counsel reached the Settlement Agreement after conducting extensive arms-length
negotiations under the Court’s direct supervision and considering the risks and
costs of continued litigation. Plaintiffs and Class Counsel believe the claims
asserted are meritorious and that the evidence developed to date supports the
claims, but also recognize the risk and delay of further proceedings in a complex
case like this, and they believe that the Settlement confers meaningful benefits
upon the Settlement Class Members.

12. In my opinion, and in that of highly experienced proposed Co-Lead
Counsel, William S. Ohlemeyer, the cash component of the Settlement is fair,
reasonable, adequate, and in the best interests of the Class in light of the financial
condition of Houlihan Lawrence, and the limited resources available to it to satisfy
a judgment as compared to the size of Houlihan Lawrence’s potential monetary
exposure at trial.

13.  Pursuant to CPLR § 4547, Plaintiffs received and carefully reviewed
detailed financial records from Houlihan Lawrence to analyze Houlihan Lawrence’s
ability to fund a settlement or judgment in this case. Our team for this analysis
included Plaintiffs’ expert, Robert Lashway, a Certified Public Accountant with
more than 20 years’ experience reviewing financial and legal information. Our
investigation considered several financial metrics in assessing Houlihan Lawrence’s
likely future profitability, but we primarily relied on their most recent Net Income.

As part of our investigation, we determined that Houlihan Lawrence could not
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withstand the potential liability that it faced in this action. Co-Lead Class Counsel
and I agreed to the cash component of the Settlement only after concluding that $9
million is greater than Houlihan Lawrence’s entire annual Net Income in the year
preceding the Settlement and is a reasonable payment in light of what Houlihan
Lawrence is forecasted to generate during the Settlement’s five-year payout period.

14. Houlihan Lawrence disclosed during discovery that it had $10 million
In insurance coverage for defense costs related to the litigation. In concluding that
the Settlement was fair, reasonable, adequate, and in the best interests of the
Class, Co-Lead Class Counsel and I further considered that Houlithan Lawrence
represented to the Court that it had already exhausted that $10 million in
insurance coverage through payment of attorneys’ fees and expenses related to the
litigation.

15. By imposing the maximum monetary penalty on Houlihan Lawrence
short of insolvency, the Settlement achieves a fundamental aim of the lawsuit by
holding Houlihan Lawrence accountable to the fullest extent possible under the
circumstances and sending a forceful message to Houlihan Lawrence and the real
estate industry that “[u]ndisclosed dual agency cannot be permitted without dire
consequences.”!

16.  In my opinion, and in that of highly experienced co-lead class counsel

William S. Ohlemeyer, the Class’s elimination of Houlihan Lawrence’s In-House

1 Edward I. Sumber, Mutually Dependent Transactions and the Creation of Dual
Agency, Real Estate In-Depth, Mar. 2009 (Dkt. 227)

5
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Bonus program is another substantial victory for the Class. Because Houlihan
Lawrence’s non-disclosure of the In-House Bonus may have provided separate and
independent grounds for liability,? the injunctive relief is reasonably valued at more
than $200,000,000, the amount of sales commissions that may have been recoverable
if the Class had prevailed at trial,? and in no event less than the $11 million that
Houlihan Lawrence paid sales agents in In-House Bonuses during the Class Period.4

17. I have discussed the Settlement Agreement with the Class
Representatives, and they have approved it, with the knowledge and understanding
that Co-Lead Class Counsel and I are seeking an award of attorneys’ fees and costs
equal to $9 million.

18.  There was no collusion among counsel for the parties at any time
during these settlement negotiations. To the contrary, the negotiations were
contentious, hard fought, and fully informed. Plaintiffs sought to obtain the largest
possible monetary recovery, as well as the most impactful changes to Houlihan
Lawrence’s business practices, to avert anti-consumer conduct going forward.

19.  When the Settlement Agreement was executed with Houlihan
Lawrence in this action, Settlement Class Counsel were fully aware of the strengths
and weaknesses of each side’s positions. Plaintiffs and Houlihan Lawrence reached

this Settlement after extensive litigation and settlement negotiations in this

2 See, e.g., Opp. to Mot. for Summary Judgment, Apr. 22, 2025 (Dkt. 1872) at § 3
3 Ex. 2, Expert Report of R. Lashway, Aug. 15, 2023
4 Ex. 3, Expert Report of G. Kleinrichert, February 15, 2023

6
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actions. The parties completed over five years of extensive fact and expert
discovery, including propounding and responding to multiple sets of interrogatories
and requests for production, followed by the production of over 1 million pages of
documents from the parties and non-parties. Plaintiffs briefed numerous discovery
motions and disputed items in order to obtain important evidence to support their
claims. The parties conducted nearly two dozen depositions. Plaintiffs engaged
three experts to support their claims and to rebut claims from the three experts
retained by Houlihan Lawrence. Several of the experts were deposed after the
submission of expert reports. Plaintiffs also briefed summary judgment and
completed their preparation for the scheduled month-long trial.

20.  During the litigation, Co-Lead Class Counsel and I engaged in
extensive arm’s-length settlement negotiations with Houlihan Lawrence that lasted
nearly three years. This work resulted in the Settlement that requires Houlihan
Lawrence to abolish its In-House Bonus program and pay $9 million.

21.  Proposed Settlement Class Counsel who negotiated the settlement
with Houlihan Lawrence are the same attorneys who worked diligently on behalf of
Plaintiffs to prosecute this case for six-and-a-half years.

22.  Considering the significant size of the potential liability in this case,
Houlihan Lawrence’s ability or capacity to pay is a significant factor in evaluating
the fairness of the Settlement to the Class.

23. In my opinion, and in that of highly experienced Co-Lead Counsel,

William S. Ohlemeyer, Pamela Goldstein, Tony Berk, and Paul Benjamin
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(“Plaintiffs”), are ably representing the proposed Settlement Class. And they
approved the settlement.

24.  Attached as Exhibit 1 is a true and correct copy of the Settlement
Agreement between Plaintiffs and Houlihan Lawrence, dated October 3, 2024.

25.  Attached as Exhibit 2 is a true and correct copy of the Expert Report of
Robert W. Lashway, dated August 15, 2023.

26.  Attached as Exhibit 3 is a true and correct copy of the Expert Report of
Gary Kleinrichert, dated February 15, 2023.

27.  Attached as Exhibit 4 is a true and correct copy of the Declaration of
Gina Intrepido-Bowden, dated June 13, 2025.

WHEREFORE, your deponent respectfully requests that this Court enter an
Order: (1) granting final approval of the Settlement; (2) certifying the Settlement
Class for settlement purposes only; and (3) entering final judgment.

I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Executed June 16, 2025

/s/ Jeremy C. Vest
JEREMY C. VEST
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Certificate of Counsel
Pursuant to Commercial Division Rule 17

I, Jeremy Vest, counsel for Plaintiffs, hereby certify, pursuant to Commercial
Division Rule 17, that the word count for the foregoing document, excluding the
caption, table of contents, table of authorities, and signature block, is 1,766 words.
This document therefore complies with the rule, which limits briefs, memoranda,
affirmations, and affidavits to 7,000 words. I certify that the word count Microsoft

Word generated for this document is 1,766.

Dated: June 16, 2025
New York, New York

/s/ Jeremy C. Vest
JEREMY C. VEST
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

PAMELA GOLDSTEIN,

ELLYN & TONY BERK as Administrators
of the Estate of Winifred Berk, and PAUL
BENJAMIN, on behalf of themselves and
all others similarly situated, Index No. 60767/2018
Hon. Linda S. Jamieson

Plaintiffs,
VS.
HOULIHAN LAWRENCE INC,,

Defendant.

Nt N N N N N N S S N’ S SN’ S’ S

SETTLEMENT AGREEMENT

RULE 408 SETTLEMENT PRIVILEGE 1 CONFIDENTIAL
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This Settlement Agreement (“Settlement Agreement”) is made and entered into
on October 3, 2024 (the “Execution Date”), by and between defendant the
Houlihan/Lawrence Inc. and plaintiffs PAMELA GOLDSTEIN, ELLYN & TONY BERK
as Administrators of the Estate of Winifred Berk, and PAUL BENJAMIN, (collectively
“Plaintiffs”), who filed suit in the above captioned action (“the Action”), both
individually and as representatives of a class of home sellers and buyers. Plaintiffs enter
this Settlement Agreement both individually and on behalf of the Settlement Class, as
defined below.

WHEREAS, in the Action, Plaintiffs allege that Houlihan/Lawrence breached
certain duties, violated RPL 443, violated GBL 349, and unjustly enriched itself;

WHEREAS, Houlihan/Lawrence denies Plaintiffs” allegations in the Action and
has asserted defenses to Plaintiffs’ claims;

WHEREAS, extensive arm’s-length settlement negotiations have taken place
between Plaintiffs” Co-Lead Counsel and counsel for Houlihan/Lawrence, including
several mediations with a highly experienced mediator;

WHEREAS, Plaintiffs have conducted an extensive investigation into the facts
and the law regarding the claims asserted in the Action, including more than five years
of fact and expert discovery, and have concluded that a settlement with
Houlihan/Lawrence according to the terms set forth below is fair, reasonable, and

adequate and in the best interest of Plaintiffs and the Settlement Class;

RULE 408 SETTLEMENT PRIVILEGE 2 CONFIDENTIAL
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WHEREAS, Houlihan/Lawrence believes that it is not liable for the claims
asserted and has good defenses to Plaintiffs’ claims, but nevertheless has decided to
enter into this Settlement Agreement to avoid further expense, inconvenience, and the
distraction of burdensome and protracted litigation, to obtain the releases, orders, and
judgment contemplated by this Settlement Agreement, and to put to rest with finality
all claims that Plaintiffs and Settlement Class Members have or could have asserted
against the Released Parties, as defined below;

WHEREAS, Houlihan/Lawrence, in addition to the settlement payments set forth
below, has also agreed to make the practice change set forth below; and

NOW, THEREFORE, in consideration of the agreements and releases set forth
herein and other good and valuable consideration, and intending to be legally bound, it
is agreed by and between Houlihan/Lawrence and the Plaintiffs that the Action be
settled, compromised, and dismissed with prejudice as to Houlihan/Lawrence, without
costs to Plaintiffs, the Settlement Class, or Houlihan/Lawrence except as provided for
herein, subject to the approval of the Court, on the following terms and conditions:

Definitions

The following terms, as used in this Settlement Agreement, have the following

meanings:

RULE 408 SETTLEMENT PRIVILEGE 3 CONFIDENTIAL
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1. “Co-Lead Counsel” means the following law firms: MINTZ, LEVIN,
COHN, FERRIS, GLOVSKY, AND POPEO P.C.; OHLEMEYER LAW PLLC; and BOIES

SCHILLER FLEXNER LLP.

2. “Court” means the SUPREME COURT OF THE STATE OF NEW YORK,

COUNTY OF WESTCHESTER.

3. “Effective” means that all conditions set forth below in the definition of

"Effective Date” have occurred.

4, “Effective Date” means the date when both: (a) the Court has entered a
final judgment order approving the Settlement set forth in this Settlement Agreement
and a final judgment dismissing the Action against Houlihan/Lawrence with prejudice;
and (b) the time for appeal or to seek permission to appeal from the Court’s approval of
the Settlement and the entry of a final judgment has expired or, if appealed, approval of
the Settlement and the final judgment have been affirmed in their entirety by the court
of last resort to which such appeal has been taken and such affirmance is no longer
subject to further appeal or review. This Paragraph shall not be construed as an
admission that any parties have standing or other rights of objection or appeal with

respect to this Settlement.
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5. “Opt-Outs” means members of the Settlement Class who have timely

exercised their rights to be excluded from the Settlement Class or have otherwise

obtained Court approval to exercise such rights.

6. “Person” means an individual, corporation, partnership, limited
partnership, association, joint stock company, estate, legal representative, trust,
unincorporated association, government or any political subdivision or agency thereof,
any business or legal entity, and such individual’s or entity’s spouse, heirs,

predecessors, successors, representatives, parents, affiliates, and assignees.

7. “Released Claims” means any and all manner of claims, regardless of the
cause of action, arising from or relating to conduct that was alleged or could have been
alleged in the Action based on any or all of the same factual predicates for the claims
alleged in the Action, including but not limited to any claims relating to dual agency,
disclosures, RPL 443, GBL 349, bonuses, commissions, teams, advertising, or fiduciary

duties in connection with the sale or purchase of any residential home.

8. “Released Parties” means: a. Houlihan/Lawrence Inc., and all of its
respective past, present, and future, direct and indirect, subsidiaries, predecessors,
successors, parents, affiliates (all as defined in SEC rule 12b-2 promulgated pursuant to
the Securities Exchange Act of 1934), institutes, societies, councils, and all of their

officers, directors, managing directors, employees, agents, contractors, independent

RULE 408 SETTLEMENT PRIVILEGE 5 CONFIDENTIAL
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contractors, attorneys, legal or other representatives, accountants, auditors, experts,
trustees, trusts, heirs, beneficiaries, estates, executors, administrators, insurers, and
assigns. This specifically includes, and is not limited to, HomeServices of New York,
LLC; HomeServices of America, Inc.; Berkshire Hathaway Energy Company; and

Berkshire Hathaway Inc.

9. “Releasing Parties” means Plaintiffs and any Settlement Class Members
(including any of their immediate family members, heirs, representatives,
administrators, executors, devisees, legatees, and estates, acting in their capacity as
such; and for entities including any of their past, present or future officers, directors,
insurers, general or limited partners, divisions, stockholders, agents, attorneys,
employees, legal representatives, trustees, parents, associates, affiliates, joint ventures,
subsidiaries, heirs, executors, administrators, predecessors, successors and assigns,
acting in their capacity as such solely with respect to the claims based on or derived

from claims of the Plaintiffs or Settlement Class Members).

10.  “Settlement” means the settlement contemplated by this Settlement

Agreement.

11.  “Settlement Class” means the class of persons that will be certified by the
Court for Settlement purposes only, namely, all home buyers and sellers of residential

real estate in Westchester, Putnam, and Dutchess counties from January 1, 2011 to July

RULE 408 SETTLEMENT PRIVILEGE 6 CONFIDENTIAL
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14, 2018 in which Houlihan/Lawrence represented both buyer and seller in the same

transaction.

12. “Settlement Class Member” means a member of the Settlement Class who

does not file a valid request for exclusion from the Settlement Class.

13. “Settling Parties” means Plaintiffs and Houlihan/Lawrence.

14.  “Total Monetary Settlement Amount” means Nine Million Dollars and
No Cents ($9 million), including any claims for interest. All costs of settlement,
including all payments to Settlement Class Members, all attorneys’ fees and costs, all
service awards to current and former class representatives, and all costs of Class Notice
and administration, will be paid out of the Total Monetary Settlement Amount, and
Houlihan/Lawrence will pay nothing apart from the Total Monetary Settlement
Amount, unless expressly stated otherwise herein. Under no circumstance will
Houlihan/Lawrence have any obligation to pay any cash settlement to anyone under
this agreement beyond the Total Monetary Settlement Amount. Under no circumstance
will Houlihan/Lawrence have any obligation to pay any attorneys’ fees, expenses,

interest or costs beyond this Total Monetary Settlement Amount.

Stipulation to Class Certification

15.  The Settling Parties hereby stipulate, for purposes of this Settlement only,

that the requirements for class certification are met, and, subject to Court approval, the

RULE 408 SETTLEMENT PRIVILEGE 7 CONFIDENTIAL
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Settlement Class shall be certified for Settlement purposes. The Settling Parties stipulate
and agree to the conditional certification of the Settlement Class for purposes of this
Settlement only. Should, for whatever reason, the Settlement not become Effective, the
Settling Parties’ stipulation to class certification as part of the Settlement shall become
null and void with Houlihan/Lawrence reserving all rights, objections, and appeals

related to class certification in the Action.

16. Neither this Settlement Agreement, nor any statement, transaction, or
proceeding in connection with the negotiation, execution, or implementation of this
Settlement Agreement is intended to be, construed as, or deemed to be evidence of an
admission or concession by Houlihan/Lawrence that a class should be or should have
been certified for any purposes other than settlement, and none of them shall be

admissible in evidence for any such purpose in any proceeding.

Approval of this Settlement Agreement and Dismissal of the Action

17.  The Settling Parties agree to make reasonable best efforts to effectuate this
Settlement Agreement, including, but not limited to, seeking the Court’s approval of
procedures (including the giving of Class Notice); scheduling a final fairness hearing to
obtain final approval of the Settlement and the final dismissal with prejudice of the

Action as to Houlihan/Lawrence.

RULE 408 SETTLEMENT PRIVILEGE 8 CONFIDENTIAL
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18.  Plaintiffs will submit to the Court a motion requesting that the Court
preliminarily approve the Settlement. The motion for preliminary approval shall
include a proposed form of order preliminarily approving the Settlement and enjoining
Releasing Parties from prosecuting any Released Claims in any forum until the Effective
Date of this Settlement. At least 72 hours before submission to the Court, the papers in
support of the motion for preliminary approval, including the proposed final form of
Class Notice, shall be provided by Co-Lead Counsel to counsel for Houlihan/Lawrence
for its review. To the extent that Houlihan/Lawrence objects to any aspect of the motion
for preliminary approval, it shall communicate such objection to Co-Lead Counsel and
the Settling Parties shall meet and confer to resolve any such objection. The Settling
Parties shall take all reasonable actions as may be necessary to obtain preliminary
approval of the Settlement. To the extent the Court finds that the Settlement does not
meet the standard for preliminary approval, the Settling Parties will negotiate in good
faith to modify this Settlement Agreement directly or with the assistance of an agreed

mediator and will endeavor to resolve any issues to the satisfaction of the Court.

19.  Subject to approval by the Court, the Settling Parties agree that Class
Notice for settlement purposes shall be issued by the same vendor and through the

same means already utilized in this litigation (“Class Notice”).

20.  If required by any law, rule, or regulation, within 10 calendar days after

the filing of the first motion for preliminary approval of this Settlement Agreement, the

RULE 408 SETTLEMENT PRIVILEGE 9 CONFIDENTIAL
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claims administrator shall at Plaintiffs’ expense and direction, to be credited against the
Total Monetary Settlement Amount, cause notice of this Settlement Agreement to be

served upon appropriate State and Federal officials.

21.  If the Settlement is preliminarily approved by the Court, Plaintiffs shall
timely seek final approval of the Settlement and entry of a final judgment order: (a)
certifying the Settlement Class, solely for purposes of this Settlement; (b) granting final
approval of the Settlement as fair, reasonable, and adequate and directing the
consummation of the Settlement according to its terms; (c) directing that the Action be
dismissed with prejudice and, except as provided for herein, without costs; (d)
reserving exclusive jurisdiction over the Settlement and this Settlement Agreement,
including reserving exclusive jurisdiction over the administration and consummation of
this Settlement to the Court; and (e) determining that there is no just reason for delay

and directing entry of final judgment.

22.  This Settlement Agreement will become Effective only after the occurrence

of all conditions set forth in the definition of the Effective Date.

Releases, Discharge, and Covenant Not to Sue

23.  Upon the occurrence of the Effective Date, the Releasing Parties expressly
and irrevocably waive, and fully, finally, and forever settle, discharge, and release the

Released Parties from, any and all manner of claims, demands, actions, suits, and causes

RULE 408 SETTLEMENT PRIVILEGE 10 CONFIDENTIAL
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of action, whether individual, class, representative, or otherwise in nature, for damages,
restitution, disgorgement, interest, costs, expenses, attorneys’ fees, fines, civil or other
penalties, or other payment of money, or for injunctive, declaratory, or other equitable
relief, whenever incurred, whether directly, indirectly, derivatively, or otherwise,
whether known or unknown, suspected or unsuspected, in law or in equity, that any
Releasing Party ever had, now has, or hereafter can, shall, or may have and that have
accrued as of the date of Class Notice of the Settlement arising from or related to the
Released Claims. The Released Claims include but are not limited to the consumer
protection, statutory, and common law claims brought in the Action and similar state
and federal statutes and caselaw. In connection therewith, upon the Effective Date of
Settlement, each of the Releasing Parties (a) shall forever be enjoined from prosecuting
in any forum any Released Claims against any of the Released Parties that accrued from
the beginning of time through the date of Class Notice; and (b) agrees and covenants
not to sue any of the Released Parties with respect to any Released Claims. For
avoidance of doubt, this release extends to, but only to, the fullest extent permitted by

law.

24.  The Releasing Parties may hereafter discover facts other than or different
from those that they now know or believe to be true with respect to the subject matter of
the Released Claims. Nevertheless, the Releasing Parties expressly, fully, finally, and

forever settle and release, and, upon the Effective Date, shall be deemed to have, and by
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operation of the Final Judgment and Order of Dismissal shall have, fully, finally, and
forever settled and released, any and all Released Claims, without regard to the
subsequent discovery or existence of such other, different, or additional facts, as well as
any and all rights and benefits existing under (a) Cal. Civ. Code Section 1542, which
provides as follows: A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT
THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST
IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT,
IF KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY or any equivalent,
similar or comparable present or future law or principle of law of any jurisdiction,
including but not limited to Section 20-7-11 of the South Dakota Codified Laws, which
provides that “A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT THE
TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE
MATERIALLY AFFECTED HIS SETTLEMENT WITH THE DEBTOR;” or (b) any law or
principle of law of any jurisdiction that would limit or restrict the effect or scope of the
provisions of the release set forth above, without regard to the subsequent discovery or
existence of such other, different, or additional facts. The Releasing Parties acknowledge
that the inclusion of unknown claims in the definition of Released Claims was

separately bargained for and was a material element of this Settlement Agreement.
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Payment of the Settlement Amount

25.  Plaintiffs will open a special interest-bearing settlement escrow account or
accounts, established for that purpose as a qualified settlement fund as defined in
Section 1.468B-1(a) of the United States Treasury Regulations (the “Escrow Account”).
Within thirty (30) days following preliminary approval of this Settlement Agreement
by the Court (and notwithstanding the existence of any appellate rights),
Houlihan/Lawrence will deposit Three Million Dollars ($3 million) into the Escrow
Account. Assuming final approval, by March 1, 2026, Houlihan/Lawrence will deposit
an additional One Million Six Hundred Sixty-Six Thousand Six Hundred Sixty-Six
Dollars ($1,666,666) into the Escrow Account. By March 1, 2027, Houlihan/Lawrence
will deposit an additional One Million Six Hundred Sixty-Six Thousand Six Hundred
Sixty-Six Dollars ($1,666,666) into the Escrow Account. By March 1, 2028,
Houlihan/Lawrence will deposit an additional One Million Six Hundred Sixty-Six
Thousand Six Hundred Sixty-Six Dollars ($1,666,666) into the Escrow Account. By
March 1, 2029, Houlihan/Lawrence will deposit an additional One Million Two
Dollars ($1,000,002) into the Escrow Account. All accrued interest shall be for the
benefit of the Settlement Class unless the Settlement is not approved, in which case the
interest shall be for the benefit of Houlihan/Lawrence. Nothing in this Paragaph shall

serve to limit Houlihan/Lawrence’s ability to make a payment early.
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The Settlement Fund

26.  The Total Monetary Settlement Amount, any interest earned thereon, and
any payments by Released Parties pursuant to this Settlement Agreement shall be held
in the Escrow Account and constitute the “Settlement Fund.” The full and complete cost
of the Class Notice, claims administration, Settlement Class Members’ compensation,
current and former class representatives’ incentive awards, attorneys’ fees and
reimbursement of all actual expenses of the Action, any other litigation costs of
Plaintiffs (all as approved by the Court), and all applicable taxes, if any, assessable on
the Settlement Fund or any portion thereof, will be paid out of the Settlement Fund,

unless expressly stated otherwise herein.

27.  The Settling Parties and their counsel will not have any responsibility,
financial obligation, or liability for any fees, costs, or expenses related to providing
Class Notice to the Settlement Class or administering the settlement, unless expressly
stated otherwise in this Settlement Agreement. Such fees, costs, or expenses shall be
paid solely from the Settlement Fund with Court approval. The balance of the
Settlement Fund shall be disbursed to Settlement Class Members as provided in a Plan
of Allocation (as defined below) approved by the Court. The Settling Parties shall have

the right to audit amounts paid from the Settlement Fund.
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28.  After preliminary approval of the Settlement and approval of a Class
Notice plan, Co-Lead Counsel may utilize a portion of the Settlement Fund to provide

Class Notice of the Settlement to potential members of the Settlement Class.

29.  Subject to Co-Lead Counsel’s sole discretion as to timing, except that the
timing must be consistent with any rules requiring that Settlement Class Members be
given the opportunity to review fee applications, Co-Lead Counsel may apply to the
Court for a fee award, plus expenses, and costs incurred, and current and former class
representative service awards to be paid out of the Settlement Fund. Within 14 business
days after any order by the Court awarding attorneys’ fees, expenses, or class
representative incentive awards or such later date as directed by Co-Lead Counsel, the
escrow agent for the Settlement Fund shall pay any approved attorneys’ fees, expenses,
costs, and class representative service award for such fees, expenses, costs, and class
representative service award by wire transfer as directed by Co-Lead Counsel in
accordance with and attaching the Court’s Order, provided that each Co-Lead Counsel
receiving payment signs an assurance attesting that they will repay all awarded

amounts if this Settlement Agreement does not become Effective.

30. The Settlement Fund will be invested in United States Government

Treasury obligations or United States Treasury money market funds.
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31.  Houlihan/Lawrence will not have any responsibility, financial obligation,

or liability whatsoever with respect to the investment, distribution, use, or
administration of the Settlement Fund, including, but not limited to, the costs and
expenses of such investment, distribution, use or administration except as expressly
otherwise provided in this Settlement Agreement. Houlihan/Lawrence’s only payment
obligation is to pay the Total Monetary Settlement Amount, unless expressly stated

otherwise herein.

32.  There will be no reduction of the Total Monetary Settlement Amount
based on Opt-Outs. The Settlement will be non-reversionary except as provided
otherwise in this Settlement Agreement. If the Settlement becomes Effective, no
proceeds from the Settlement will revert to the Houlihan/Lawrence regardless of the

claims that are made.

33.  No disbursements shall be made from the Settlement Fund prior to the
Effective Date of this Settlement Agreement unless expressly authorized by this

Settlement Agreement.

34.  The distribution of the Settlement Fund shall be administered pursuant to
a plan of allocation (the “Plan of Allocation”) proposed by Co-Lead Counsel in their
sole and absolute discretion and subject to the approval of the Court.

Houlihan/Lawrence will have no participatory or approval rights with respect to the

RULE 408 SETTLEMENT PRIVILEGE 16 CONFIDENTIAL
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Plan of Allocation. It is understood and agreed by the Settling Parties that any proposed
Plan of Allocation, including, but not limited to, any adjustments to an authorized
claimant’s claim, is completely independent of and is not a part of this Settlement
Agreement and is to be considered by the Court separately from the Court’s
consideration of the fairness, reasonableness, and adequacy of this Settlement
Agreement. The Settlement Class, Plaintiffs, and Houlihan/Lawrence shall be bound by
the terms of this Settlement Agreement, irrespective of whether the Court or any other
court, including on any appeal, disapproves or modifies the Plan of Allocation, and any
modification or rejection of the Plan of Allocation shall not affect the validity or
enforceability of this Settlement Agreement or otherwise operate to terminate, modify,

or cancel that Agreement.

35.  The Releasing Parties will look solely to the Settlement Fund for
settlement and satisfaction against the Released Parties of all Released Claims and shall

have no other recovery against Houlihan/Lawrence or the Released Parties.

Taxes

36.  Co-Lead Counsel is solely responsible for filing all informational and
other tax returns necessary to report any net taxable income earned by the Settlement
Fund and shall file all informational and other tax returns necessary to report any
income earned by the Settlement Fund and shall be solely responsible for taking out of

the Settlement Fund, as and when legally required, any tax payments, including interest
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and penalties due on income earned by the Settlement Fund. All taxes (including any
interest and penalties) due with respect to the income earned by the Settlement Fund
shall be paid from the Settlement Fund. Houlihan/Lawrence has no responsibility to
make any filings relating to the Settlement Fund and will have no responsibility to pay
tax on any income earned by the Settlement Fund or to pay any taxes on the Settlement
Fund unless the Settlement does not become Effective and the Settlement Fund is
returned to Houlihan/Lawrence. In the event the Settlement does not become Effective
and any funds including interest or other income are returned to Houlihan/Lawrence,
Houlihan/Lawrence will be responsible for the payment of all taxes (including any
interest or penalties), if any, on said interest or other income. Houlihan/Lawrence
makes no representations regarding, and will not be responsible for, the tax
consequences of any payments made pursuant to this Settlement Agreement to Co-Lead

Counsel or to any Settlement Class Member.

Rescission

37.  If the Court does not certify the Settlement Class as defined in this
Settlement Agreement, or if the Court does not approve this Settlement Agreement in
all material respects, or if such approval is modified in or set aside on appeal in any
material respects, or if the Court does not enter final approval, or if any judgment
approving this Settlement Agreement is materially modified or set aside on appeal, or if

all of the conditions for the Effective Date do not occur, then this Settlement Agreement
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may be rescinded by Houlihan/Lawrence or by Plaintiffs on behalf of the Settlement
Class by written notice to the Court and to counsel for the other Settling Party filed and
served within 10 business days of the entry of an order not granting court approval or
having the effect of disapproving or materially modifying the terms of this Settlement
Agreement. A modification or reversal on appeal of any amount of the Settlement Fund
that the Court authorizes to be used to pay Plaintiffs’ fees or litigation expenses shall
not be deemed a modification of all or a part of the terms of this Settlement Agreement
or such final judgment order. After the deadline for filing timely Opt-Out requests has
passed, Plaintiffs will provide to Houlihan/Lawrence a list of exclusion requests. In its
sole discretion, Houlihan/Lawrence shall have the right to rescind or terminate this
Settlement Agreement if there are more than two-hundred (200) Opt-Out requests for

exclusion.

38.  If the Settlement or Settlement Agreement is rescinded or terminated for
any reason, then the balance of the Total Monetary Settlement Amount in the
Settlement Fund will be returned to Houlihan/Lawrence. In the event that this
Settlement Agreement is rescinded, the funds already expended from the Settlement
Fund for the costs of Class Notice and administration will not be returned to
Houlihan/Lawrence. Funds to cover Class Notice and administration expenses that
have been incurred but not yet paid from the Settlement Fund also will not be returned

to Houlihan/Lawrence.
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39.  If the Settlement or Settlement Agreement is rescinded or terminated for
any reason permitted under this Settlement Agreement, then the Settling Parties will ' ¢
restored to their respective positions in the Actions as of the Execution Date. In the
event of a rescission or termination for any reason permitted under this Agreement, t'e
Actions will proceed as if this Settlement Agreement had never been executed and this
Settlement Agreement, and representations made in conjunction with this Settlement
Agreement, may not be used in the Actions or otherwise for any purpose.
Houlihan/Lawrence and Plaintiffs expressly reserve all rights if this Settlement
Agreement does not become Effective or if it is rescinded or terminated as permitted iy
this Agreement by Houlihan/Lawrence or the Plaintiffs, including Houlihan/Lawrenc.»'s
rights to seek review, including appeal, of any judgment or order entered on any

available ground at any time.

40.  The Settling Parties agree that pending deadlines for motions not yet filcd,
and any pending deadlines in any appeals, shall be tolled for the period from the
Execution Date, until the date this Settlement Agreement is rescinded, and no Settling
Party shall contend that filing or renewal of such motions was rendered untimely by or
was waived by the operation of this Settlement Agreement. The Settling Parties furthcr
agree that, within five business days of the Execution Date, they will jointly petition t!ic
court overseeing the Action, and any appellate courts, to request a stay of all pending

deadlines.
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41.  The Settling Parties’ rights to terminate this Settlement Agreement and
withdraw from this Settlement Agreement are a material term of this Settlement

Agreement.

42.  Houlihan/Lawrence reserves all of its legal rights and defenses with

respect to any claims brought by potential Opt-Outs.

Practice Change

43. By March 1, 2025, Houlihan/Lawrence will implement the following

practice change:

e Eliminate and prohibit all “in house” bonus payment programs, and cease and
refrain from offering any additional “in house” bonus payment programs. For
the avoidance of doubt, “in house” bonus payment programs include only
programs that vary an independent contractor real estate agent’s commission
split (i.e., commission allocation between Houlihan/Lawrence and the
independent contractor real estate agent) based upon the fact that both the seller
and the buyer in a particular home sale or purchase transaction were each
represented by a Houlihan/Lawrence independent contractor real estate agent.

44.  Ifin an action or proceeding brought against, or involving,
Houlihan/Lawrence by the United States Department of Justice, United States Federal
Trade Commission, or any State Attorney General or Secretary of State and a final
judgment is entered by a court (with all stay rights exhausted) which requires
Houlihan/Lawrence to adopt any practice change that are inconsistent with the practice
change required by this Settlement Agreement, Houlihan/Lawrence may comply with

the terms of such judgment, unless the judgment is reversed or vacated,
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notwithstanding the practice change specified in this Settlement Agreement. In such
circumstance Houlihan/Lawrence will continue to be obligated to observe the practice

change specified in this Settlement Agreement that are not affected by such judgment.

Miscellaneous

45.  This Settlement Agreement and any actions taken to carry out the
Settlement are not intended to be, nor may they be deemed or construed to be, an
admission or concession of liability, or of the validity of any claim, defense, or point of
fact or law on the part of any Settling Party. Houlihan/Lawrence denies the allegations
of the complaints in the Action. Neither this Settlement Agreement, nor the fact of
Settlement, nor settlement proceedings, nor the settlement negotiations, nor any related
document, shall be used as an admission of any fault or omission by
Houlihan/Lawrence, or be offered in evidence as an admission, concession,
presumption, or inference of any wrongdoing by Houlihan/Lawrence in any

proceeding.

46.  This Settlement Agreement was reached with the assistance of counsel
after arm’s length negotiations. The Settling Parties also participated in mediation
sessions before a neutral mediator. The Settling Parties reached this Settlement
Agreement after considering the risks and costs of litigation. The Settling Parties agree
to continue to maintain the confidentiality of all settlement discussions and materials

exchanged during the settlement negotiations.
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47.  The terms of the settlement continue to be subject to mediation privilege
and must be kept strictly confidential until 9AM Eastern Time on Friday, October 11,
2024, except as necessary for Houlihan/Lawrence to inform certain affiliates or as

otherwise agreed in writing by the Co-Lead Counsel and Houlihan/Lawrence.

48.  Any disputes relating to this Settlement Agreement will be governed by

New York law without regard to conflicts of law provisions.

49.  This Settlement Agreement constitutes the entire agreement among
Plaintiffs and Houlihan/Lawrence pertaining to the Settlement of the Action. This
Settlement Agreement may be modified or amended only by a writing executed by

Plaintiffs and Houlihan/Lawrence.

50.  This Settlement Agreement may be executed in counterparts by Plaintiffs
and Houlihan/Lawrence, and a facsimile, e-sign, or pdf signature shall be deemed an

original signature for purposes of executing this Settlement Agreement.

51.  Neither Plaintiffs nor Houlihan/Lawrence shall be considered the drafter
of this Settlement Agreement or any of its provisions for the purpose of any statute, the
common law, or rule of interpretation that would or might cause any provision of this

Settlement Agreement to be construed against the drafter.

52.  The provisions of this Settlement Agreement shall, where possible, be

interpreted in a manner to sustain their legality and enforceability.
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53.  The Court shall retain jurisdiction over the implementation and

enforcement of this Settlement Agreement and the Settlement.

54.  The terms of this Settlement Agreement are and shall be binding upon
and inure to the benefit of, to the fullest extent possible, each of the Releasing Parties
and the Released Parties, and upon all other Persons claiming any interest in the subject
matter hereto through any of the Settling Parties, Releasing Parties, Released Parties,

and any Settlement Class Members.

55.  Any disputes between Houlihan/Lawrence and Co-Lead Counsel
concerning this Settlement Agreement shall, if they cannot be resolved by the Settling
Parties, be presented first to a mediator agreed to by the parties for assistance in

mediating a resolution and, if a resolution is not reached, to the Court.

56.  Each Settling Party acknowledges that it has been and is being fully
advised by competent legal counsel of such Settling Party’s own choice and fully
understands the terms and conditions of this Settlement Agreement, and the meaning
and import thereof, and that such Settling Party’s execution of this Settlement
Agreement is with the advice of such Settling Party’s counsel and of such Settling
Party’s own free will. Each Settling Party represents and warrants that it has sufficient
information regarding the transaction and the other parties to reach an informed

decision and has, independently and without relying upon the other parties, and based
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on such information as it has deemed appropriate, made its own decision to enter into
this Settlement Agreement and was not fraudulently or otherwise wrongfully induced

to enter into this Settlement Agreement.

57.  The Settling Parties shall have the right to amend this Settlement
Agreement, upon mutual written consent, to correct any scrivener’s errors in this
Settlement Agreement, provided that such amendment does not materially adversely

affect the rights of the Settling Parties.

58.  Each of the undersigned attorneys represents that he or she is fully
authorized to enter into the terms and conditions of, and to execute, this Settlement

Agreement.
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FOR PLAINTIFEFS AND THE CLASS:

PAMELA GOLDSTEIN

irs:_APMIN 15TRAT o)

PAUL BENJAMIN

o —e
William $. Ohldnoyer BY:william S. Ohlemevyer ITS:Principal

OHLEMEYER LAW PLLC

~

0 é -N
7

Jeremy Vest ITS: Member

MINTZ, LEVIN, C HN FERRIS GLOVSKY, AND POPEO P.C.
! ; %A[ BY) ),\/)ZQ(L ITS: VV:+{)((
V

IES SC I ER FLEXNER LLP
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FOR DEFENDANT HOULIHAN/LAWRENCE:

bm b. W Dana D. Strandmo Secretary

BY: ITS:
HOULIHAN/LAWRENCE INC.
m . Mo Robert D. MacGill President
BY: ITS:
MACGILL PC
4%./“/ g Alfred Donnellan Managing Partner
BY: ITS:

DELBELLO DONNELLAN WEINGARTEN WISE & WIEDERKEHR LLP
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FOR PLAINTIFFS AND THE CLASS:

o D cioten

PAMELA GOLDST/EIN

BY: ITS:
THE ESTATE OF WINIFRED BERK

PAUL BENJAMIN

Z‘ /1.[ Ae 2t

William § ““ég‘ 47 BY:william S. Ohlemeyer ITS:Principal
OHLEMEYER LAW PLLC

Jeremy Vest ITS: Member

MINTZ, LEVIN, C HN FERRIS GLOVSKY, AND POPEO P.C.
! ; M( BY‘) %ﬂZQ([—\ ITS: VVf+Q((
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%IES SC I ER FLEXNER LLP
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FOR PLAINTIFES AND THE CLASS:

PAMELA GOLDSTEIN

BY: ITS:
THE ES E OF WINIFRED BERK

PAUL BEKFAMIN

v

{' {dfﬁ&/ ;1L‘2(1&L,[?,.«\« -
William S Obleyer  # BY:william S. Ohlemeyer ITS:Principal
OHLEMEYER LAW PLLC

i BY: Jeremy Vest ITS: Member

MINTZ, LEVIN, COHN, FERRIS, GLOVSKY, AND POPEO P.C.

BY: ITS:
BOIES SCHILLER FLEXNER LLP
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

PAMELA GOLDSTEIN,

ELLYN & TONY BERK as Administrators
of the Estate of Winifred Berk, and PAUL
BENJAMIN, on behalf of themselves and all
others similarly situated

Plaintiffs,
Index No.
v 60767/2018

HOULIHAN/LAWRENCE INC.,

Defendants.

Report of Robert W. Lashway, CPA, CFF, ABV
August 15, 2023
Floyd Advisory LLC

155 Federal Street, 11" Floor
Boston, MA 02110

06/ 16/ 2025
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I. Introduction

1. I have been engaged by Mintz, Levin, Cohn, Ferris, Glovsky, and Popeo, P.C. (“Class
Counsel”) in its capacity as co-legal counsel for, and on behalf of, Pamela Goldstein, Dr. Ellyn
and Tony Berk, as Administrators of the Estate of Winifred Berk, and Paul Benjamin, on behalf
of themselves and all others similarly situated (the “Plaintiffs” or the “Class”). Class Counsel
retained me in connection with the ongoing dispute between the Class and Houlihan Lawrence
Inc. (“Houlihan Lawrence” or the “Defendant”)! pending in the Supreme Court of the State of
New York, Commercial Division (the “Court™).?

2. I am a Partner at Floyd Advisory LLC, a consulting firm with offices in Boston and New
York City. Before Floyd Advisory, I worked in the Dispute Advisory and Forensics group at
Alvarez & Marsal, and prior to that in the Financial and Economic Consulting group at Huron
Consulting Group. Prior to Huron Consulting Group, I worked in the audit practice in Arthur
Andersen’s Boston office, which is where I started my career.

3. I am a licensed Certified Public Accountant. I have earned the American Institute of
Certified Public Accountants’ (“AICPA”) Accreditation in Business Valuation and Certification in
Financial Forensics. During my career in the accounting profession, I have worked on numerous
financial and damages analyses, valuation assignments, financial reporting projects, financial fraud
investigations, and other similar assignments.

4. My curriculum vitae is attached as Exhibit A and includes a list of (a) my publications
over the last ten years; and (b) all cases in which, during the past four years, I have testified at trial
or by deposition.

5. This report is based on my education, training, experience, and the work performed by me
and other Floyd Advisory personnel and contractors® working under my direction and supervision
(“Floyd Advisory”). This report is also based on assumptions I made in my review of the
documentation discussed herein that, in part, involved discussions with Class Counsel. I performed

! See Third Amended Class Action Complaint (Dkt. 557), June 10, 2019 (the “Complaint”),
? See Complaint, at q 7.

? Floyd Advisory engaged attorneys from Legalpeople to assist with the review of Houlihan Lawrence’s
transaction files.
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this engagement in accordance with the guidelines of the AICPA Code of Professional Conduct
and the AICPA’s Statements on Standards for Consulting Services.*

6. My hourly rate for this engagement is $625 and my compensation is not contingent on any
action or event resulting from the analyses or calculations in this report or its use by the Class in
this matter.

7. Attached as Exhibit B is a list of the materials I considered to perform the review and make
the findings described herein.

II.  Single-Licensee Transaction Review
A. Background

8. On April 6, 2022, Houlihan Lawrence produced the post-class certification “class member
list,” containing 9,448 transactions (the “April 2022 Class Member List”), that is attached as
Exhibit C. According to Houlihan Lawrence, the April 2022 Class Member List contained
transactions in its Profit Power database that (a) were recoded as a residential, closed, sales
transactions; (b) closed between 1/1/2011 and 7/14/2018; (c) had a zip code or city name within
Westchester, Putnam or Dutchess counties; and (d) were recorded as “Our List and Sale.””

9. On April 29, 2022, Houlihan Lawrence moved to amend the Class to exclude “2,343
transactions” on the April 2022 Class Member List in which “there was only a single real estate
agent involved” in the transaction (the “Motion” or “Motion to Amend”).® In that Motion,
Houlihan Lawrence said, “Most ‘dual agent’ transactions are easy to identify because there were
two Houlihan Lawrence agents involved — one representing the seller and one representing the
buyer” (the “Multiple-Licensee Transactions”).” Houlihan Lawrence argued, however, that in
transactions where “there was only a single real estate agent involved,” which it called “Single-

* See AICPA Code of Professional Conduct effective December 15, 2014 updated for all Official Releases
through June 30, 2020, available at:
https://us.aicpa.org/content/dam/aicpa/research/standards/codeofconduct/downloadabledocuments/2014-
december-15-content-asof-2020-June-20-code-of-conduct.pdf. See also AICPA Statement on Standards
for Consulting Services, available at: https://www.aicpa.org/resources/download/statement-on-standards-
for-consulting-services-no-1.

> Letter from R. MacGill to J. Vest, Apr. 6, 2022, at p. 1.
% Motion to Amend (Dkt. 1306), April 29, 2022, at p. 2.
"Id. atp. 1.
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99 Cey

Agent Transactions,” “if the single agent only represented the seller — and the buyer was an
unrepresented customer — there was no dual agency at all in these transactions.”

10. On May 24, 2022, the Class opposed the Motion to Amend, arguing that Real Property
Law (“RPL”) § 443 required Houlihan Lawrence to give consumers a New York State Disclosure
Form for Buyer and Seller (the “Statutory Disclosure Form” or “Form”) marked to indicate
whether it was acting as a dual agent.’ As illustrated below, that Form “provides a space to identify
the salesperson and brokerage firm providing the Form to the consumer, and to identify on whose
behalf they are acting and their role (Seller’s Agent, Buyer’s Agent, Dual Agent, or Dual Agent
with Designated Sales Agent).”!°

This form was provided to me by of
(Print Name of Licensee) (Print Name of Company, Firm or Brokerage)

a licensed real estate broker acting in the interest of the:

E‘ Seller as a (check relationship below) I:lBuyer as a (check relationship below)
[] seller's Agent [[] Buyer's Agent
[T] Broker's Agent [[] Broker's Agent

D Dual Agent

D Dual Agent with Designated Sales Agent

Accordingly, the Class argued, it should be possible to determine whether Houlihan Lawrence
acted as a dual agent in those transactions where “there was only a single agent involved,” by
“looking [in Houlihan Lawrence’s transaction files] to see whether it checked a dual-agency
relationship box on the Form.”!!

11. On June 8, 2022, the Court denied Houlihan Lawrence’s Motion to Amend, finding, “it
strains credulity that HL’s own internal documentation would not distinguish between transactions
in which one HL agent represented both parties and those where one party was unrepresented”.'?

B. Scope of assignment

12. Following the Court’s decision, Class Counsel asked me to review the April 2022 Class
Member List to try to identify the transactions in which “there was only a single agent involved,”

Y1d. atp. 2.

? Opp. to Motion to Amend (Dkt. 1308), May 24, 2022, at p. 2.

' Opp. to Motion to Amend (Dkt. 1308), May 24, 2022 at 10-11

" 1d. atp. 12.

12 Decision and Order, Hon. L. Jamieson (Dkt. 1355), June 8, 2022 at 5
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including, as defined by Houlihan Lawrence in the Motion to Amend, transactions in which the
same set of Houlihan Lawrence sales agents were identified on both sides of the transaction. '

13. Class Counsel then asked me to review the Forms in Houlihan Lawrence’s transaction files
for those transactions to determine whether, based on the criteria and process described below,
Houlihan Lawrence acknowledged having acted as a dual agent.

C. The Single-Licensee Transaction review population

14. In the Motion to Amend, Houlihan Lawrence did not specifically identify the 2,343
transactions on the April 2022 Class Member List where “there was only a single agent involved”.
However, Floyd Advisory identified a similar number of 2,295 transactions by reviewing the April
2022 Class Member List for transactions in which the same sales agent, or set of sales agents, was
identified on both sides of the transaction (the “Single-Licensee Transactions”). Specifically,
Floyd Advisory identified 2,104 transactions on the April 2022 Class Member List in which only
one sales agent was identified as both the “Listing Agent” and “Selling Agent” and another 191
transactions in which the same set of sales agents was identified as both the “Listing and Co-
Listing Agents” and the “Selling and Co-Selling Agents.” These 2,295 transactions are identified
as “SLT,” shorthand for “Single-Licensee Transaction”. Also, attached as Exhibit D is a discrete
list of the 2,295 transactions derived from the April 2022 Class Member List.

15.  Following the Court’s denial of the Motion to Amend, I understand that, by agreement, the
parties removed from the April 2022 Class Member List (a) individuals who signed arbitration
agreements with Houlihan Lawrence; (b) commercial and rental transactions; (c) transactions
outside the Class definition’s geographic area; and added (d) certain transactions that had been
omitted from the April 2022 Class Member List. Those agreed-upon deletions and additions
resulted in the new “class member list” of 9,472 transactions identified in Exhibit E (the “March
2023 Class Member List™).

16. Beginning on March 24, 2023, JND Legal Administration (“JND”), the Court-appointed
class notice administrator, began sending the Court-approved class notice to the Class members
identified on the March 2023 Class Member List.

17. The March 2023 Class Member List includes transactions on the April 2022 Class Member
List and transactions that were not on the April 2022 Class Member List. In total, Floyd Advisory
identified 2,300 transactions where “there was only a single agent involved” on the March 2023

13 Motion to Amend (Dkt. 1306), April 29, 2022, at 5, FN 3

7



[FETLED._ VESTCHESTER COUNTY CLERK 06716/ 2025 04: 12 PN) ~ !NDEX NO. 60767/2018

NYSCEF DOC. NO. 2315 RECEI VED NYSCEF: 06/ 16/ 2025

Class Member List. Attached as Exhibit F is a list of the Single-Licensee Transactions on the
March 2023 Class Member List.!*

D. The Single-Licensee Transaction files

18. Class Counsel sent Floyd Advisory what I understand to be every transaction file that
Houlihan Lawrence produced in this litigation for the Single-Licensee Transactions. Floyd
Advisory did not verify the completeness of the data provided by Houlihan Lawrence and Class
Counsel. Included in Exhibit B is a list of the Bates numbers reviewed by Floyd Advisory for the
Single-Licensee Transactions.

E. Excluded transactions

a. No transaction files

19.  Floyd Advisory did not receive a transaction file for all Single-Licensee Transactions
identified in Exhibit C. As such, Floyd Advisory lacked sufficient information to make an agency
relationship finding for Single-Licensee Transactions without a transaction file.

b. Incorrect files or No Form

20. In some cases, Floyd Advisory received what appeared to be an incorrect transaction file
even though it had a property address corresponding to Single-Licensee Transaction. Specifically,
Floyd Advisory’s comparison of transaction data (e.g., close date, agent and party names) on the
April 2022 Class Member List, with key documents (e.g., memorandum of agreement) in the
transaction file, showed that the file appeared to relate to a prior or subsequent transaction
involving the same property rather than the Single-Licensee Transaction on the March 2023 Class
Member List. Floyd Advisory lacked sufficient information to make an agency relationship
finding in these Single-Licensee Transactions. Also, in other cases Floyd Advisory did not locate
a Form in the file related to the Single-Licensee Transaction and, therefore, Floyd Advisory lacked
sufficient information to make an agency relationship finding in these Single-Licensee
Transactions.

c. Outside the Class

21.  Floyd Advisory excluded from consideration 14 transactions that appear to be either rental
or commercial real estate transactions. Consistent with the parties’ prior to agreement to exclude

4 Floyd Advisory was unable to determine a Single- or Multi-Licensee Transaction determination for six
transactions on the March 2023 Class Member List as agent listing details for each was not available in
the 2019 MLS Data.
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such transactions from the Class, Floyd Advisory did not make an agency relationship finding in
these Single-Licensee Transactions.

F. Indications of dual agency

22. Floyd Advisory searched the file for the remaining Single-Licensee Transactions for (1) a
Form: (a) dated after the listing date;'® and (b) with either: (i) the Dual Agent “check box” checked;
(i1) the Dual Agent with Designated Sales Agent “check box™ checked; or (iii) the “appointed to
represent” field completed for both buyer and seller; or for (2) a Form: (a) dated on or before the
listing date; and (b) with the “appointed to represent” field completed for both the buyer and seller
(the “Dual Agency Indications™).!®

23.  Asillustrated below, Floyd Advisory found that the Single-Licensee Transaction indicated
dual agency if a post-listing date Form was checked to indicate that Houlihan Lawrence was acting
as a “Dual Agent”:

This form was provided to me by of
(Print Name of Licensee) (Print Name of Company, Firm or Brokerage)

a licensed real estate broker acting in the interest of the:

|:| Seller as a (check relationship below) I:IEluyer as a (check relationship below)
] Seller's Agent ] Buyer's Agent
[] Broker's Agent ] Broker’s Agent
Dual Agent

D Dual Agent with Designated Sales Agent

24. Similarly, as illustrated below, Floyd Advisory found that the Single-Licensee Transaction
indicated dual agency if a post-listing date Form was checked to indicate that Houlihan Lawrence
was acting as a “Dual Agent with Designated Sales Agent”:

15 With regard to buyer Forms, Floyd Advisory also considered Forms dated on the listing date when
making a dual agency determination, as well as when making a timeliness determination as discussed
further in Section IIL.E below.

16 For the few instances where the only Dual Agency Indication in the transaction file was a signed but
undated buyer Form, Floyd Advisory relied on the undated buyer Form to make a dual agency
determination.
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This form was provided to me by of
(Print Name of Licensee) (Print Name of Company, Firm or Brokerage)

a licensed real estate broker acting in the interest of the:

|:| Seller as a (check relationship below) Dﬂuyer as a (check relationship below)
[ seller's Agent [C] Buyer's Agent
[] Broker's Agent ] Broker's Agent

iz] Dual Agent with Designated Sales Agent

25.  Finally, as illustrated below, Floyd Advisory found that the Single-Licensee Transaction
indicated dual agency, regardless of what agency relationship the Form may have otherwise
indicated, if the “appointed to represent” field was completed for both the buyer and the seller. In
making that finding, I understood that agents would have been “appointed to represent” the buyer
and seller only if Houlihan Lawrence was acting as a dual agent.

Jane Roe
If dual agent with designated sales agents is indicated above: is appointed to represent the

John Doe . . .
buyer; and is appointed to represent the seller in this transaction.

26. In all other transactions, including those discussed infra at Section II1.G, Floyd Advisory
found that the Forms in the Single-Licensee Transaction file did not indicate dual agency.

G. Exclusion of other potential indications of dual agency

27.  Floyd Advisory did not find that the Single-Licensee Transaction indicated dual agency,
even if a Form in the file contained Dual Agency Indications (1)(b)(i) or (1)(b)(ii), see supra at
22, if that Form was dated before the listing date. Floyd Advisory did not find such Forms to
indicate dual agency because Houlihan Lawrence may have checked the “Dual Agent” or “Dual
Agent with Designated Sales Agent” “check boxes” prior to listing the property and before a dual
agency would have arisen. Applying this rule means that Floyd Advisory’s findings may
understate the number of dual agent Single-Licensee Transactions because its findings do not
include transactions where Houlihan Lawrence altered a pre-listing date Form after a dual agency
arose to indicate dual agency by checking a dual agency “check box™.

28.  Floyd Advisory also did not find that the Single-Licensee Transaction indicated dual
agency, even if a Form in the file was checked “Buyer’s Agent,” indicating an agency relationship
on both sides of the transaction, if the file did not also contain either (a) a post-listing date Form
with a Dual Agency Indication; or (b) a Form dated on or before the listing date with the “appointed
to represent” fields completed. Floyd Advisory did not find Forms checked “Buyer’s Agent” to
indicate dual agency because I understand that Houlihan Lawrence could have later changed the
buyer from a “client” to an unrepresented “customer” to avoid dual agency. Applying this rule
means that Floyd Advisory’s findings may understate the number of dual agent Single-Licensee

10
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Transactions, because its findings do not include transactions where Houlihan Lawrence acted as
a dual agent but did not get a new Form signed by the buyer once the dual agency arose.

H. Single-Licensee Transaction review findings

29. The results of Floyd Advisory’s Single-Licensee Transaction file review are summarized
below in Table 1 and further identified in Exhibit D:

Table 1
Single-Licensee Transaction File Review Findings
Finding Transaction Count Percent of Population
Dual agency indicated 627 34.6%
Dual agency not indicated 585 32.3%
Indication not available 598 33.0%
Total 1,810 100%

III.  Sample Transaction Review

A. The NERA Transactions

30. On October 18, 2018, counsel for Houlihan Lawrence represented to the Court that
Houlihan Lawrence could identify its dual-agent transactions by searching the multiple listing

service (“MLS”) in its service areas for transactions in which the MLS recorded it as having been
both the “Listing Office” and the “Selling Office.”!’

31. On or around January 28, 2019, Houlihan Lawrence produced two transaction lists,
compiled from the MLS and totaling 10,322 transactions, in which Houlihan Lawrence appeared
as both the “Listing Office” and the “Selling Office” for the period January 1, 2011 through
October 31, 2018 (the “2019 MLS Lists”).!8

32. On or about January 15, 2019, the Court directed the parties to select a statistical sample
of the transactions on the 2019 MLS Lists."

" Hon. L. Jamieson Hr’g Tr. (Oct. 18, 2018) at 13:17-21
18 See HL2638 and HL2639; see also Letter from R. MacGill to J. Vest, Jan. 28, 2019
19 Email from P. Fattaruso to R. MacGill, Jan. 15, 2019

11
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33. On February 14, 2019, NERA Economic Consulting (“NERA”), an economic consulting
firm retained by the Class, drew a simple random sample consisting of the 424%° transactions
identified in Exhibit G (the “NERA Transaction Population”).?! NERA selected the NERA
Transaction Population in accordance with the sampling methodology NERA set forth in its
February 8, 2019 memo, which the Class provided to Houlihan Lawrence for its review and
comment that same day.?

34, NERA conducted statistical representativeness tests comparing the NERA Transaction
Population to the 2019 MLS Lists, the results of which the Class provided to Houlihan Lawrence
for its review and comment on February 14, 2019.2 NERA represented that its statistical
representativeness tests confirmed the representativeness of the NERA Transaction Population to
the transactions on the 2019 MLS Lists to a 95% confidence level.**

35. On December 6, 2021, in its opposition to the Class’s motion for class certification,
Houlihan Lawrence advised the Court that it could reliably extrapolate to the 2019 MLS Lists from
the NERA Transaction Population:

In 2019, Plaintiffs’ statistical expert, Dr. Sabry, selected a random
sample of 425 transactions out of the 10,000 at issue to resolve the
issue of which sample transaction files would be collected and
produced for class certification discovery. HLEx.1 at 2-3 444-6, 26-
41 (correspondence on protocol and results; see id. at 28
(methodology); id. at 40-41 (confirming representativeness through
statistics).?

B. Scope of assignment

36.  Class Counsel asked Floyd Advisory to review Houlihan Lawrence’s transaction file for
each NERA Transaction to determine whether, based on the objective criteria and formalized
process discussed in § III.E., Houlihan Lawrence got the buyer and seller to sign a Form marked

2 Floyd Advisory found that the 425-transaction NERA sample appears to include one transaction, 29
Blackthorn Loop, twice. Floyd Advisory refers then to a 424-transaction sample.

2! Email from J. Vest to R. MacGill, Feb. 14, 2019
22 Letter from J. Vest to R. MacGill, Feb. 8, 2019
2 Email from J. Vest to R. MacGill, Feb. 14, 2019
24 Id

> Houlihan Lawrence Opp. to Mot. for Class Cert. (Dkt. 963) Dec. 6, 2021 at 25-26 (“Because of Sabry’s
statistical-representativeness work, the Court can safely deduce that thirty percent of sellers executed an
arbitration agreement with HL.”)

12
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to indicate dual agency before Houlihan Lawrence began acting as a dual agent in their
transactions.

C. Excluded transactions
a. Certain single-licensee transactions

37. Floyd Advisory used the same process and criteria described above for the Single-Licensee
Transaction review to analyze the 2019 MLS List to identify the NERA Transaction Population
where “there was only a single agent involved” (the “Single-Licensee NERA Transactions”).
Attached as Exhibit H is a list of the Single-Licensee NERA Transactions.

38. At the direction of Class Counsel, Floyd Advisory then used the same process and criteria
described above for the Single-Licensee Transaction review to review the Single-Licensee NERA
Transactions to determine whether there was a Form in the transaction file with a Dual Agency
Indication.

39. At the direction of Class Counsel, Floyd Advisory excluded the 83 transactions identified
in Exhibit H as “EX-SLT-DANI,” shorthand for “Excluded — Single-Licensee Transaction — Dual
Agency Not Indicated,” because I understand that Houlihan Lawrence was required to obtain
timely written consent to dual agency only if it acted as a dual agent.

b. Related-party transactions

40. Consistent with the Class definition, Floyd Advisory excluded the 4 transactions identified
in Exhibit H as “EX-RPT,” shorthand for “Excluded - Related-Party Transaction,” because the
transaction data or documentation indicated that the buyer or seller was, or shared the same last
name with, a Houlihan Lawrence sales agent identified by the 2019 MLS List as the “Listing” or
“Selling” agent.

c. Commercial transactions

41. Consistent with the Class definition, Floyd Advisory excluded the 4 transactions identified
in Exhibit H as “EX-CT,” shorthand for “Excluded - Commercial Transaction,” because the
transaction data or documentation indicated that the transaction involved commercial (as opposed
to residential) real estate.

D. Sample Transaction review population

42. Applying these exclusions to the NERA Transaction Population resulted in a review
population of the 320 dual-agent transactions identified in Exhibit G as “ST,” shorthand for
“Sample Transaction”).

13
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43. Class Counsel sent Floyd Advisory what I understand to be every transaction file that
Houlihan Lawrence produced in this litigation for the Sample Transactions. Floyd Advisory did
not verify the completeness of the data provided by Houlihan Lawrence and Class Counsel.
Included in Exhibit B is a list of the Bates numbers corresponding to the files reviewed by Floyd
Advisory for the Sample Transactions.

E. Sample Transaction review methodology
a. Background

44. In its motion for class certification, the Class contended, “In New York, it is illegal for a
real estate broker to act as a dual agent on behalf of the buyer and the seller in the same transaction
unless and until the broker fully discloses all facts material to the dual agency and obtains both
parties’ informed written consent.”?°

45.  According to Tom Cusack, a New York real estate pre-licensing and continuing education
instructor retained by the Class, it is possible to determine whether Houlihan Lawrence obtained
timely written consent by comparing the signature date on the Forms in the transaction file with
other documented dates by which Houlihan Lawrence would have begun acting as a dual agent.?’

46. Houlihan Lawrence would have begun acting as a dual agent in the Sample Transactions,
according to Mr. Cusack, not later than (and typically well before) when a Houlihan Lawrence
buyer client made an offer to purchase a Houlihan Lawrence seller client’s property. As discussed
below, Floyd Advisory used the buyer’s purchase offer as the best-available proxy for when a dual
agency began in each transaction. Applying that rules means that Floyd Advisory’s findings likely
understate the number of Sample Transactions in which Houlihan Lawrence failed to obtain timely
written consent.

b. Date comparison

47. Relying on this guidance, Floyd Advisory searched each Sample Transaction file for a post-
listing date Form for each of the buyer and seller with a Dual Agency Indication.?® Floyd Advisory
then compared the party’s signature date on the Form, if any, to one of the documented dates by
which, according to Mr. Cusack, Houlihan Lawrence would have begun acting as a dual agent.”’

26 Mot. for Class Certification (Dkt. 688), Nov. 1, 2021 at Preliminary Statement.
27 Affidavit of T. Cusack (Dkt. 694), Nov. 1, 2021 at 9 57-60.

8 Floyd Advisory disregarded listing date Forms signed by sellers on the assumption that Forms signed
before the property listing pre-date any dual agency. Floyd Advisory treated the one buyer Form dated on
the listing date as a post-listing Form to be on the assumption that the buyer signed the Form after the
property listing.

¥ Floyd Advisory did not use undated buyer Forms to make a timeliness determination.

14
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To illustrate, in the Sample Transaction below, Floyd Advisory found that Houlihan Lawrence got
the Form signed on January 29, 2015, two days after the documented January 27, 2015 closing
date, and thus after it began acting as a dual agent:
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48.  Many of the Sample Transaction files did not document the date of the buyer’s purchase
offer. However, the Sample Transaction files typically documented the dates of other key
transaction milestones that, according to Mr. Cusack, take place after a buyer makes a purchase
offer, including, for instance, the date of the Memorandum of Agreement, Close Date, etc.
Attached as Exhibit I is a timeline of the post-offer transaction dates that Floyd Advisory used to
make its timeliness determination.

49.  Floyd Advisory found that Houlihan Lawrence failed to obtain timely written consent to
dual agency from a party if, for that party, Houlihan Lawrence did not produce a file or the file:
(a) did not contain: (i) a Form; (ii) a post-listing date Form with a Dual Agency Indication; or
(b) contained a post-listing date Form with a Dual Agency Indication but the party’s signature was
dated: (i) after the buyer’s purchase offer date, if available; or (ii) if the buyer’s purchase offer date
was not available, on or after another documented date by which Houlihan Lawrence would have
been acting as a dual agent.

50. Because the Sample Transaction files did not document when the dual agency began, Floyd
Advisory was unable to make a timeliness determination where the signature date on the post-
listing date Form with a Dual Agency Indication was: (a) on or before the offer date; or (b) before
one of the post-offer documented dates and the offer date was undocumented. For obvious reasons,
Floyd Advisory was also unable to make a timeliness determination where the signature on the
Form with a Dual Agency Indication was undated.

15
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c.  “Transactional” consent
51.  According to RPL § 443, a consumer may indicate their “advance informed consent to dual

agency” and “advance informed consent to dual agency with designated sales agents” by checking
the corresponding “check box” on the Form.

For advance informed consent to either dual agency or dual agency with designated sales agents complete section below:

,:I Advance Informed Consent Dual Agency

,:l Advance Informed Consent to Dual Agency with Designated Sales Agents

52.  According to Mr. Cusack, even if the buyer or seller had previously signed a Form with the
check boxes” checked, Houlihan Lawrence was still required, once

99 ¢¢

“advance informed consent
a dual agency arose with specific Houlihan Lawrence buyer and seller clients, to get them to sign
a new “transactional” consent Form disclosing Houlihan Lawrence’s particular dual agent
relationship.*

53. Relying on this guidance, Floyd Advisory made its timeliness determinations without
regard for pre-listing date Forms with one or more “advance informed consent” “checked boxes”
checked.

54.  Floyd Advisory disregarded pre-listing date Forms with one or more “advance informed
consent” “checked boxes” checked in its timeliness determination even when the Sample
Transaction files contained differently marked Forms with identical signatures and dates,
indicating post-signature alteration of the original Form. To illustrate, the Forms in Example 2

9 ¢¢

below show post-signature alterations to reflect two additional agency relationships, “advance”
consent, and the names of the sales agents “appointed to represent” the parties as Designated Sales
Agents.

3% Affidavit of T. Cusack (Dkt. 694), Nov. 1, 2021 at 9 57-60.
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— Example 2 -
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55. In all other cases, Floyd Advisory used the earliest-dated post-listing date Form with a Dual
Agency Indication to make its timeliness determination (the “‘Transactional’ Form™).

d. Missing transaction files

56.  Floyd Advisory did not receive a transaction file for certain Sample Transactions discussed
further in the section below. Floyd Advisory included these transactions in its count of Sample
Transactions in which Houlihan Lawrence failed to produce a “transactional” consent Form
showing it obtained timely written consent to dual agency before acting as a dual agent.

F. Sample Transaction review findings

57. Floyd Advisory’s findings with respect to the timeliness of the “transactional” consent
Forms in the Sample Transaction files are summarized below in Table 2 and further identified in
Exhibit J.!

3! The following key code is used in Exhibit J to report Floyd Advisory’s findings: “NFF” — “No File or
Form”; “NTF” — “No ‘Transactional’ Form”; “UTF” — “Untimely ‘Transactional’ Form”; “TDU” —
“Timeliness Determination Unavailable”
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Table 2
“Transactional” Written Consent by Sellers and Buyers
Seller Buyer
Finding

Count Percent Count Percent
No File or Form 22 6.9% 65 20.3%
No “Transactional” Form 201 62.8% 56 17.5%
Untimely “Transactional” Form 47 14.7% 82 25.6%
Timeliness determination unavailable 50 15.6% 117 36.6%
Total 320 100.0% 320 100.0%

58.  For avoidance of confusion: (a) “No File or Form” means that Houlihan Lawrence did not

produce a transaction file for the transaction or the file did not contain a Form; (b) “No
‘Transactional’ Form” means the file did not contain a post-listing date Form with a Dual Agency
Indication;*? (c) “Untimely ‘Transactional’ Form” means the file contained a post-listing date Form
with a Dual Agency Indication but it was signed (i) after the offer date; or (ii) on or after one of
the other documented dates by which Houlihan Lawrence would have been acting as a dual agent;
and (d) “Timeliness determination unavailable” means the file contained a post-listing date or
undated Form with a Dual Agency Indication but a timeliness determination could not be made by
reference to the offer date or one of the other documented dates by which Houlihan Lawrence
would have been acting as a dual agent.

a. Sellers

59.  Floyd Advisory found that Houlihan Lawrence very often (69.7%) failed to obtain
“transactional” written consent to dual agency, and it was frequently untimely (14.7%) when it did.
In total, the Sample Transaction files show that Houlihan Lawrence failed to obtain the requisite
timely written consent from not less than 84.4% (270/320) of the sellers in the Sample
Transactions.

32 This category therefore includes transactions in which the file contained only (a) an undated Form
without a Dual Agency Indication; (b) a pre-listing date Form with or without a Dual Agency Indication;
(c) listing date seller Forms with or without a Dual Agency Indication; (d) listing date buyer Forms
without a Dual Agency Indication; and (e) a post-listing date Form without a Dual Agency Indication.
Floyd Advisory found that a timeliness determination was unavailable for listing date buyer Forms with a
Dual Agency Indication unless it was dated after the offer date, or if the offer date was unavailable, on or
after one of the other documented dates by which Houlihan Lawrence would have been acting as a dual
agent.
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60.  Floyd Advisory found that Houlihan Lawrence may have obtained “advance” consent from
sellers if, the Sample Transaction file contained a Form that was: (a) signed on or before the Listing
Date; and (b) one or more of the “advance” consent “check boxes” was checked.>* Floyd Advisory
did not assess whether the “advance” consent “check box” checked on the Form conformed to the
parties’ eventual dual-agent relationship. Floyd Advisory found that Houlihan Lawrence obtained
“advance” consent from sellers in 59.1% (189/320) of the Sample Transactions. Attached as
Exhibit K is a list of those 77 transactions in which Floyd Advisory found that Houlihan Lawrence
may have obtained “advance” consent.

b.  Buyers

61.  Floyd Advisory found that Houlihan Lawrence did not produce a file or a file with a Form
for more than 20.3% of the buyers in the Sample Transactions. In total, the Sample Transaction
files show that Houlihan Lawrence failed to obtain the requisite timely written “transactional”
consent from buyers in not less than 63.4% (203/320) of the Sample Transactions.

62. Floyd Advisory found that Houlihan Lawrence may have obtained “advance” consent from
buyers if the Sample Transaction file contained a Form that was: (a) signed before one of the
documented dates by which Houlihan Lawrence would have been acting as a dual agent; and (b)
one or more of the “advance” consent “check boxes” was checked.>* Floyd Advisory did not assess
whether the “advance” consent “check box” checked on the Form conformed to the parties’
eventual dual-agent relationship. Floyd Advisory found that Houlihan Lawrence obtained
“advance” consent from no more than 30.9% (99/320) of buyers. Attached as Exhibit K is a list
of the 77 transactions in which Floyd Advisory found that Houlihan Lawrence may have obtained
“advance” consent.

C. Combined

63. Overall, the Sample Transactions show that Houlihan Lawrence did not obtain the requisite
timely written “transactional” consent to dual agency from one or both parties in not less than 90%
(290/320) of the Sample Transactions.

64.  Class Counsel asked me to calculate how often Houlihan Lawrence failed to obtain timely
written consent from one or both parties if “advance” consent excused Houlihan Lawrence from
obtaining “transactional” written consent. To make that determination, Floyd Advisory assumed

33 Floyd Advisory found that Houlihan Lawrence did not obtain “advance” consent if the aforementioned
criteria were not met, including where (a) Houlihan Lawrence did not produce a file; or (b) the file did not
contain a dated Form.

3* Floyd Advisory found that Houlihan Lawrence did not obtain “advance” consent if the aforementioned
criteria were not met, including where (a) Houlihan Lawrence did not produce a file; or (b) the file did not
contain a dated Form.
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that Houlihan Lawrence may have obtained timely written consent in any Sample Transaction in
which Houlihan Lawrence may have obtained: (a) “advance” consent from both parties; and (b)
“advance” consent from one party and a timeliness determination was unavailable on the other
side of the transaction. Applying that assumption, Floyd Advisory found that Houlihan Lawrence
still failed to obtain timely written consent from one or both parties in not less than 57.2%
(183/320) of the Sample Transactions.

IV. “Profit Power” Calculations

A. In-House Bonus Calculations
a. Background

65.  Iunderstand that, during the Class Period, Houlihan Lawrence had a policy and practice of
paying its sales agents an “in-house bonus” for qualifying in-house sales (the “In-House Bonus”).
Specifically, Houlihan Lawrence’s “Agent Company Operations Guidelines” provide, “When
Houlihan Lawrence is on both the list side and sale side of a transaction with a minimum of a 5%
commission, a 10% in-house bonus will be paid on each side.”*

66. On December 19, 2022, the Discovery Referee, William P. Harrington, directed Houlihan
Lawrence to identify its In-House Bonus payments on an Excel spreadsheet within 14 days of the
Court’s confirmation of his report and recommendation.*®

67. On December 22, 2022, Houlihan Lawrence identified In-House Bonus payments in the
form of structured transaction data exported from its internal transaction database, Profit Power
(the “Structured Data”).?”-38

68.  On February 15, 2023, Houlihan Lawrence produced the “Expert Report of Gary
Kleinrichert” (the “Kleinrichert Report”), which purports to identify and quantify the In-House
Bonus payments that Houlihan Lawrence made to its agents during the Class Period based on an
analysis of the Structured Data.

3 See HL55977 at HL56020
3¢ See Twenty-Second Report and Recommendation of Discovery Referee (Dkt. 1496), Dec. 19, 2023 at 8
37 See “Profit Power Exports” section in Exhibit B.

3% See Twenty-Fifth Report and Recommendation of Discovery Referee (Dkt. 1569), Mar. 9, 2023 at 4
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69.  Attached as Exhibit 1 to the Kleinrichert Report is an Excel spreadsheet identifying
Houlihan Lawrence’s In-House Bonus payments, the names of the agents who received them, and

their “estimated” amounts (the “In-House Bonus Payment Spreadsheet”).>

b. Findings

70.  Class Counsel asked me to use the In-House Bonus Payment Spreadsheet to identify the
top 10 In-House Bonus payment recipients and the amounts they received during the Class Period
(the “Top Bonus Earners™). The results of those calculations are shown below in Table 3:

Table 3
Top Bonus Earners
Rank Sales Agent Name* Amount
1 Sheila Stoltz $ 338,088
2 Joan O’Meara $ 244,313
3 Susan Kelty Law $ 234,742
4 Susan Greenberg $ 189,149
5 Joan Frederick $ 184,722
6 Irene Stahl $ 181,828
7 Rita Steinkamp $ 161,536
8 Lisa Murphy $ 150,234
9 Laura Miller $ 109,040
10 David Turner $ 106,784
71.  Class Counsel also asked me to use the In-House Bonus Payment Spreadsheet to

summarize (1) the total amount of In-House Bonus payments made to the Top Bonus Earners
during the Class period; (2) the average annual In-House Bonus compensation for the Top Bonus
Earners; and (3) the average transactional In-House Bonus amount for the Top Bonus Earners.

These summaries are shown below in Table 4:

3% See Kleinrichert Report, Feb. 15, 2023 at 20, fn. 44 and Exhibit 1 attached therein.

* Floyd Advisory used “Associate ID” to identify Top Bonus Earners.
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Table 4
Combined Bonus Compensation for the Top Bonus Earners
Calculation Amount
Total Payments made to the Top Bonus Earners $1,900,436
Average Annual In-House Bonus Compensation for Top Bonus Earners $26,033
Average Transactional In-House Bonus Amount for Top Bonus Earners $1,992

72. Additionally, Class Counsel asked me to use the In-House Bonus Payment Spreadsheet to
summarize (1) the total amount of all In-House Bonus payments made by Houlihan Lawrence
during the Class period; (2) the number of sales agents who received them; and (3) the number of
sales transactions which Houlihan Lawrence paid an In-House Bonus. These summaries are shown

below in Table 5:
Table 5
In-House Bonus Payments Made by Houlihan Lawrence
Calculation Amount

Total Amount of In-House Bonuses Paid by Houlihan Lawrence $10,962,834

Total Number of Sales Agents Who Received an In-House Bonus 1,063

Total Number of Transactions Involving an In-House Bonus 13,230
73.  In preparing these summaries, I express no opinion on the completeness of the Structured

Data provided to Mr. Kleinrichert nor on the reasonableness or reliability of his analysis of that
data. Rather, I take the information provided in the In-House Bonus Payment Spreadsheet as
given.

B. Sales Commission Calculations

74. On October 6, 2022, Houlihan Lawrence produced a spreadsheet from its Profit Power
database showing, as relevant here, the “Gross Commission” it received on transactions, during
the Class period and within the Class geographic area, that it recorded ““as a residential, closed,
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sales transaction for which the Company represented both buyer and seller” (the “Sales
Commission Spreadsheet”).!

75.  In total, the Sales Commission Spreadsheet reported Houlihan Lawrence’s “Gross
Commission” for 9,476 transactions. The Gross Commission most often equals the transaction
sales price multiplied by the total sales commission rate indicated in the Sales Commission
Spreadsheet.

76. The Sales Commission Spreadsheet identified the “Gross Commission” for every
transaction on the March 2023 Class Member List except for the 17 transactions identified in
Exhibit L.

77. Class Counsel asked me to use the Sales Commission Spreadsheet to calculate (1) the total
Gross Commission paid for all transactions on the March 2023 Class Member List; and (2) the
average commission paid per transaction on the March 2023 Class Member List. The results of
those calculations are shown below in Table 6:

Table 6
Houlihan Lawrence’s Commissions
Calculation Amount
Total Gross Commissions Paid $364,837,923
Average Gross Commission Paid per Transaction $38,587

78. To calculate the commission figures above, Floyd Advisory identified 9,455 of the 9,472
March 2023 Class Member List sales transactions in the Sales Commission Spreadsheet and
totaled the Gross Commission column. The figures in Table 6 exclude approximately $484,000
of additional Gross Commission that Floyd Advisory estimates Houlihan Lawrence likely received
in connection with the remaining 17 sales transactions on the March 2023 Class Member List not
identified in the Sales Commission Spreadsheet.*?

4 Letter from R. MacGill to J. Vest, Oct. 6, 2022 (attaching the Sales Commission Spreadsheet)

*Floyd Advisory estimated Gross Commission for 17 sales transactions included on the March 2023 Class
Member List but not in the Sales Commission Spreadsheet by using the 2019 MLS Data to identify the
sales price for the specific property and multiplying that by an assumed 5% commission rate. The assumed
commission rate of 5% represents the median and mode commission rate across all transactions in the Sales
Commission Spreadsheet.
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79. Class Counsel also asked me to perform the same calculations but only for (a) the Multiple-
Licensee Transactions and (b) the Single-Licensee Transactions that Floyd Advisory found in
Section III indicated dual agency (together, the “Modified March 2023 Class Member List”). The
results of those calculations are shown below in Table 7:

Table 7
Houlihan Lawrence’s Commissions
Calculation Amount
Total Gross Commissions Paid for Dual-Agent Transactions $314,641,998
Average Gross Commission Paid per Dual-Agent Transactions $40,562

80. To determine the Modified March 2023 Class Member List, Floyd Advisory reviewed
agent listing details for the sales transactions on the March 2023 Class Member List and identified
7,757 transactions that were either (a) Multiple-Licensee Transactions or (b) Single-Licensee
Transactions and indicated dual agency.** To calculate the commission figures above, similar to
Table 6, Floyd Advisory identified these sales transactions in the Sales Commission Spreadsheet
and totaled the Gross Commission column.

81. Next, Class Counsel asked me to use the Sales Commission Spreadsheet to calculate Gross
Commission that Houlihan Lawrence received in connection with transactions on the March 2023
Class Member List in which Houlihan Lawrence paid an In-House Bonus according to the In-
House Bonus Spreadsheet. The results of those calculations are shown below in Table 8:

Table 8

Houlihan Lawrence’s Commissions from In-House Bonus Transactions

Calculation Amount
Total Commissions Paid from In-House Bonus Transactions $285,563,802
Average Commission Paid per Transaction with In-House Bonus $42,306

* Floyd Advisory identified agent listing details for every transaction on the Modified March 2023 Class
Member List except for the 17 transactions identified in Exhibit L.
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82. To calculate the commission figures above, Floyd Advisory totaled the Gross Commission
column of the Sales Commission Spreadsheet for the 6,750 sales transactions on the March 2023
Class Member List in which Houlihan Lawrence also paid an In-House Bonus on the In-House
Bonus Spreadsheet.

83.  Finally, Class Counsel asked me to perform the same calculations but only for the
transactions on the Modified March 2023 Class Member List in which Houlihan Lawrence paid
an In-House Bonus according to the In-House Bonus Spreadsheet. The results of those calculations
are shown below in Table 9:

Table 9

Houlihan Lawrence’s Commissions from In-House Bonus Transactions

Calculation Amount

Total Commissions Paid from In-House Bonus Transactions $256,998,761

Average Commission Paid per Transaction with In-House Bonus $43,034

84. To calculate the commission figures above, Floyd Advisory totaled the Gross Commission
column of the Sales Commission Spreadsheet for the 5,972 sales transactions on the Modified
March 2023 Class Member List in which Houlihan Lawrence also paid an In-House Bonus on the
In-House Bonus Spreadsheet.

85.  In performing the calculations discussed above, I express no opinion on the completeness
of the Sales Commission Spreadsheet or on the reasonableness or reliability of the process used
by Houlihan Lawrence to create the Sales Commission Spreadsheet. Rather, I take the “Gross
Commission” data provided in the Sales Commission Spreadsheet as given.

V. Reservation

86. I reserve the right to revise or expand on the analyses and calculations set forth herein as
additional information becomes available.

7
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Robert W. Lashway
August 15, 2023
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February 15, 2023
Expert Report of Gary Kleinrichert

I. INTRODUCTION
A. Qualifications

1. I am a Senior Managing Director in FTI's Forensic and Litigation Consulting practice and
have more than 30 years of experience as an auditor and as a consultant in accounting, auditing, forensic
investigations, litigation, and valuation matters. At FTI, I am the U.S. Markets Leader for the Forensic &
Litigation Consulting practice. Prior to joining FT1, I was a partner in the international accounting firm of
KPMG LLP (“KPMG”). During my career, I have performed a variety of services, including serving as a
business advisor and auditor to public and private companies in multiple industries, including
manufacturing, financial services, health care, real estate, higher education, insurance,
transportation/distribution, sports, retail, and mining. I have also performed numerous accounting and
forensic investigations, damages calculations, business valuations, due diligence, and other consulting
related to mergers and acquisitions. At KMPG, I was the coordinating partner responsible for Forensic

Services for the Midwest Region of the United States.

2. I am a Certified Public Accountant (CPA), Accredited in Business Valuation (ABV), Certified
in Financial Forensics (CFF), a Certified Valuation Analyst (CVA), and a Chartered Global Management
Accountant (CGMA). I am a member of the American Institute of Certified Public Accountants (AICPA),
the Illinois CPA Society, the National Association of Certified Valuation Analysts (NACVA), and the
Association of Certified Fraud Examiners (ACFE). I earned my Bachelor of Science degree in Accountancy
and Computer Sciences from St. Joseph’s College. I have included a copy of my curriculum vitae, including

publications and testimony experience, as Appendix A to this report.

B. Scope of Assignment
3. FTI has been engaged to assist Houlihan Lawrence, Inc., (“Houlihan Lawrence” or
“Company”) in relation to the following matter Pamela Goldstein, Ellyn & Tony Berk as Administrators of the
Estate of Winifred Berk, and Paul Benjamin, on behalf of themselves and all others similarly situated, Plaintiffs, v.
Houlihan Lawrence Inc..' FTI is being compensated for my services at an hourly rate of $700. FTI is being

compensated for the services of others working on this matter at hourly rates ranging from $320 to $700.

4. I have been retained to provide analysis and opinions regarding the collection and

! Pamela Goldstein, et al v. Houlihan Lawrence, Inc., Third Amended Class Action Complaint filed June 10, 2019 (Index
No. 60767/2018, Dkt. No. 557) (“Third Amended Class Action Complaint”). Previous filed complaints include the
Class Action Complaint filed on July 14, 2018 (Dkt. No. 1), the First Amended Class Action Complaint filed on
October 1, 2018 (Dkt. No. 155) and the Second Amended Class Action Complaint filed on May 15, 2019 (Dkt. No.
373).
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production of Houlihan Lawrence’s transactional database (Profit Power); the existence or lack thereof of
a unique field identifying each transaction where an agent received an in-house bonus maintained in the
ordinary course of business; the identification of an in-house bonus by transaction agent level on the basis
of the data maintained in the ordinary course of business; and the amount of any such in-house bonus
received by Houlihan Lawrence agents by transaction. In connection with this matter, I have been asked to
collect, reconcile, analyze, quantify, and produce Houlihan Lawrence’s transaction records relevant to this
litigation in such a way that identifies the existence and amount of each in-house bonus at the transaction

agent level where it is possible to do so.

5. I have reviewed a number of documents produced in this case in connection with my
engagement. Appendix B contains a list of all documents that I have reviewed and considered in reaching
my conclusions. Additionally, I, or my team members under my direction, have also interviewed
employees of the Company to gain an understanding of the financial accounting records and historical

processes utilized by the Company with regards to commission payments.

6. I reserve the right to prepare a separate written response if additional materials and/or
information become available. Moreover, should additional information be produced in this matter, I may

amend this report or prepare further reports in response to that production.

C. Relevant Case Background

7. Houlihan Lawrence is a “full-service real estate brokerage firm that represents buyers and sellers in
real estate transactions” which “owns and operates 30 offices, with over 1,300 agents, across the Westchester,
Putnam, and Duchess tri-county area” in the state of New York.? The nature of this litigation relates to the
buying and selling of real estate where the same brokerage firm, Houlihan Lawrence, had agents that
represented both sides (buyer and seller) of the transaction. These transactions could involve two different
Houlihan Lawrence agents or the same Houlihan Lawrence agent. At issue is the propriety of the “dual
agency disclosures” given by Houlihan Lawrence to the consumers in the transactions.> The Complaint
alleges, among other things, that Houlihan Lawrence has financially incentivized its agents to “steer clients

into dual-agent transactions”* through what Plaintiffs call “in-house bonuses” .

2 Third Amended Class Action Complaint, ] 6.

3 Third Amended Class Action Complaint, 1] 15-19.

4 Third Amended Class Action Complaint, I 29.

5 Third Amended Class Action Complaint, I 58, 75, 85, and 89.
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II. EXECUTIVE SUMMARY

8.  To perform my analysis, the database containing Houlihan Lawrence’s transaction
information, Profit Power, was collected. This database was reconciled, on a monthly basis, to key income
statement line items related to commissions received from real estate transactions. An analysis of the
database was performed which included reviewing and analyzing the fields and data structures
maintained within the database in its entirety, performing the financial statement reconciliation,
discussions with Company personnel, reviewing an affidavit from Ms. Polly Parrot, and reviewing a
sample of paper transaction documents. This analysis resulted in the production of Houlihan Lawrence’s
structured transaction data on December 22, 2022 and the in-house bonus methodology detailed within

this report.

9. From this analysis, there was no unique field that existed in the database showing on a
transaction or agent level either (1) the presence of an in-house bonus, or (2) the amount of an in-house
bonus paid to an agent. In addition, I observed the following regarding the presence of an in-house bonus

in the Profit Power database:

= There is no automatic rule that was applied or can be applied to all transactions to determine in-

house bonus existence or eligibility, or in-house bonus amount at the agent-transaction level.
= Not all agent plans are eligible for in-house bonus commission splits.

= Agents eligible for an in-house bonus do not receive an in-house bonus on every transaction where

Houlihan Lawrence represented both sides.

= Agents on commission plans which are ineligible for in-house bonuses received in-house bonuses

on certain transactions as directed by managers on an individualized basis.

10. In the absence of a unique field or automatic rule that was, or could be, applied to all
transactions to determine the presence of an in-house bonus, a methodology was developed to identify
those agents that received an in-house bonus on a transaction-by-transaction basis. This methodology is
described in Section V.B. below, which started with the produced transaction data provided on December
22,2022, and involved (1) the identification of dual-sided transactions, (2) the identification of listing and
selling agents on these transactions, and (3) the comparison of these agents” commission splits received for
their role on the transaction to the recorded commission plan’s inside and outside brokerage commission
splits. As shown in Exhibit 1, for those commission splits matching the outside brokerage’s commission
split, the agents were determined as not receiving an in-house bonus (indicated as ‘N’). For those
commission splits matching the inside brokerage’s commission split, the agents were determined as

receiving an in-house bonus (indicated as “Y’). For certain exclusion categories to this base methodology,
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additional in-house bonus determinations were able to be made as described in Section V.C. below. For

the remainder, the presence of an in-house bonus was determined to be inconclusive (indicated as ‘I’).6

11.  From this base methodology and exception methodology, the determination of the presence
or absence of the in-house bonus was identified for 96.5% of agent roles’” on produced dual sided
transactions, with 3.5% remaining inconclusive.® For the records determined to have received an in-house
bonus, the bonus amount was estimated as the difference between applied commission split and
commission split for an outside brokage, resulting in percentage which was multiplied by the base
commission.’ The mean in-house bonus amount was $830, and the median in-house bonus amount was

$580.

ITI. PROFIT POWER DATA COLLECTION, FINANCIAL STATEMENT RECONCILIATION, & REVIEW
12.  In this section I summarize the process my team and I completed to collect and analyze
Houlihan Lawrence’s back-office software, Profit Power, and subsequent financial statement reconciliation

performed to ensure completeness and accuracy of the data collected.

A. Profit Power Data Collection

13.  The software Profit Power is used by Houlihan Lawrence to run its daily operations and
manage its sale transactions and accounting processes. Profit Power is an enterprise resource planning
system that is designed to support real estate brokerages. The Profit Power database used by Houlihan
Lawrence is hosted by a 3rd Party vendor, LanTrax. Per the vendor’s website, “Profit Power is a real estate
back-office software that ties all of the critical data a real estate broker needs to run daily operations. We
manage listings, sales, closings, commission calculations, check payouts, and more. Profit Power is the
central hub for processing closings and paying associates for residential real estate brokers.”1® A full
backup of the underlying SQL Server database was made by vendor LanTrax and provided in 2022 to FTI
as a .bak file. The database contains Houlihan Lawrence’s history of transactions from January 2, 2003.1

The database contains transaction records for all states and counties in which Houlihan Lawrence operates

¢ Additional manual review beyond the methodology applied could be attempted to work towards determinations
for some of these inconclusive records. This manual review could include paper documents including e-mails
and office transaction files, remarks made within the database, calculations of multi-level tier plans, and changes
in total commission affecting an agent’s commission split, and/or interviews of the participants.

7 An “agent role” refers to a record for each agent on each side of a transaction.

8 See Exhibit 1.

° The base commission is the total commission allocated to the side of the transaction an agent is on, less that side’s
referrals. If multiple agents are on the same side this amount will be divided between them.

10 https://lantrax.com/profit-power/.

11 Excludes a sparse number of transactions before the 2003 start date and non-sensical future dated transactions.
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including New York, Connecticut, and New Jersey. In general, the transaction types contained in the
database include (1) closed, pending, and aborted transactions, (2) residential and commercial transactions,

and (3) one-sided sales, both sided sales, referrals, and other miscellaneous sale types.

B. Financial Statement Reconciliation

14. Upon collection of the Profit Power database, a financial statement reconciliation was
performed for key income statement line items related to commissions received from real estate
transactions: (1) Gross Commission, (2) Paid to Other Brokers, (3) Paid to Associates, and (4) Company
Dollar-Base. For these four income statement line items, monthly income statements for January 2011
through December 2018 were reviewed and reconciled to the HL_PP_Sales table and
HL_PP_ReferralProspects table for transactions occurring within 2011 through 2018.12 Using these tables and
fields within Profit Power resulted in total variances of less than 3.8%, which was primarily driven by the
Paid to Other Brokers line item of the income statement representing referrals made to outside companies
as part of the transaction terms (and not relevant to commission bonus payments).’* To further analyze the
primary variance, additional general ledger detail was provided and discussed with Company accounting
personnel, Polly Parrott (“Ms. Parrott”), Houlihan Lawrence’s Commissions Processor for the Accounting
Department, and Tina Dunne (“Ms. Dunne”), Accounting Manager. Based on this review and discussions,
it was determined that the variances between the Profit Power transaction data and the monthly income
statements received can be explained through final closing accounting adjustments that have been made in
the general accounting system (NewViews) after the transaction and financial data has been exported from
Profit Power. These adjustments are not transferred back into Profit Power. The financial statements are
created from a feed of data from Profit Power which creates journal entries, followed by adjustments made

only within the general accounting software.!4

C. Review of Profit Power Data
15.  Upon completion of the reconciliation process, I then reviewed the information contained in

Profit Power to gain an understanding as to how the Company historically recorded transactions and

12 Fields used in the reconciliation from the HL_PP_Sales table included “ofc_commission_amt”,
“GrandTotalReferralsPaid”, and “Total_Associate_Payouts”;

Fields used in the reconciliation from the HL_PP_ReferralProspects table included “Amount_Paid_Out”;
Date restriction was done using dates as identified by the “Close_Date” field in the HL_PP_Sales table; and
transactions were limited to ‘closed’ transactions based on the “Deal_Status” field.

13 The total variance for line items, “gross commission” and “paid to associates” was less than 1.2% and 0.10%,
respectively. The 3.8% variance of company dollar was driven by the “paid to other brokers” line item of the
income statement representing referrals made to outside companies as part of the transaction terms.

14 Discussion with Houlihan Lawrence personnel.
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specifically, how it recorded and maintained commission information. As part of my review of the
information contained in Profit Power, I considered information obtained through discussions with
Company personnel as well as information provided by an affidavit signed by Ms. Parrott which contained
explanations on the processes involved in commission split calculations, including applicability of in-house
bonuses on transactions.’> Ms. Parrott is responsible for maintaining and processing certain business
records relating to the real estate commission splits paid to agents and other transaction details.’® Ms.
Parrott uses Profit Power to finalize and process transaction financial details including commission

amounts received and paid out to agents, which is then fed into the accounting software.!”

16.  When Houlihan Lawrence processes payments to agents on transactions, there are times in
which a higher commission split is applied to the agent for dual sided transactions. This rate on dual sided
transactions is what Plaintiffs have called an “in-house bonus”.!® Ms. Parrott detailed the following points
related to documentation and applicability of this in-house bonus to transactions over time which informed
my review of the Profit Power database as well as my identification and analysis of in-house bonus

commission amounts.

= In-House Bonus Generally: Houlihan Lawrence does not offer in-house bonus commission splits
to all agents. Whether an agent on a transaction is subject to an in-house bonus depends on the
individually negotiated compensation plan and specific transaction details. Additionally, each
Houlihan Lawrence office has different practices with respect to applying or allowing in-house

bonuses on transactions.!?

= In-House Bonus Recordkeeping: Houlihan Lawrence does not generate lists of paid in-house
bonuses in the ordinary course of business.?0 Ms. Parrott stated that her determination of whether
an agent on a transaction received an in-house bonus would be a manual process involving a
review on a transaction-by-transaction basis of the commission split received by the agent

compared to the commission plan the agent was on at the time of the transaction.?

=  In-House Bonus is Not Always Applied: Agents eligible for in-house bonuses are only given the
bonus for qualifying transactions, which for example may exclude transactions where the total

commission is less than 5%.22

15 Houlihan Lawrence Opposition to Motion to Certify Exhibit 7, Affidavit of Polly Parrott dated November 17, 2021,
1 4 (“Affidavit of Polly Parrott dated November 17, 2021”).

16 Affidavit of Polly Parrott dated November 17, 2021, I 5.

17 Discussion with Houlihan Lawrence personnel.

18 Affidavit of Polly Parrott dated November 17, 2021, ] 8.

19 Affidavit of Polly Parrott dated November 17, 2021, I 9.

20 Affidavit of Polly Parrott dated November 17, 2021, q 12.

21 Affidavit of Polly Parrott dated November 17, 2021, ] 14-17.

22 Affidavit of Polly Parrott dated November 17, 2021, ] 19.
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= Agent Commission Plans: Agent portion rates or commission splits vary over time. Ms. Parrott
would receive a listing from each office detailing the appropriate commission splits for agents on
outside brokerage transactions and on in-house transactions. This listing could be sent at any point
in time with updates to agent’s plans. The forms of these commission split documents varied by

office and over time.?

Even once reviewing these historical records, some transactions may be unable to be classified
due to lack of documentation sufficient to determine the split received for a specific

transaction and whether that split indicated an in-house bonus.?

Additionally, just because an agent was on a plan which was eligible for an in-house bonus,
that does not indicate an in-house bonus was received on every transaction as only certain

qualifying dual sided transactions were eligible.?

® Transaction Detail Sheets: Each transaction has a summary sheet called a “Transaction Detail
Sheet” or “TDS” which contains transaction fields including MLS number, property address, sale
id, sale type, commission type, sale price, total commission rate, list side rate, sell side rate, gross
commission, close date, agent name, office ID, agent ID, agent side, side split, gross commission
income (GCI) to each side, referral fees, agent adjusted base, associate split percentage, and net
commission to associate.? In order to determine if an agent received an in-house bonus, the details
of the agent split on the TDS (for example the 70% split shown for agent Biagio Bello below) would
be compared to the agent’s commission plan at the time of the transaction to determine if an in-

house bonus was received.?”

2 Affidavit of Polly Parrott dated November 17, 2021, ] 15.

2+ Affidavit of Polly Parrott dated November 17, 2021, T 17.

% Affidavit of Polly Parrott dated November 17, 2021, q 19.

2% The example TDS shown below is from Affidavit of Polly Parrott dated November 17, 2021, Exhibit A, page 1.
27 Affidavit of Polly Parrott dated November 17, 2021, ] 14-16.
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Example Transaction Detail Sheet

Houlihan Lawrence

The White Piains Office
237 Mamaronedk Avenue
White Plains NY 10605
914-328-8400

Repart Generated : H25/2019 2:53:24 FM

Deal Status: Cloced

SUBJECT TO COURT PROTECTIVE ORDER

Transaction Detail Shest Property Details: Ssle 10 S001-010-1301-2647
:Il?l-unullawmmma Sale Type: Our List and Sale
MLE: 3310166 Whita Plains NY 10605 Commissien Type: Sale
Sales Price: $500,000 Primary Seller(s): Primiary Assodiate:
Total Commission Rate: 5.00 % Izn Thompson
List Sice Rate: 3.00 % 127 Longview Avenue Bieglo Bello
Sedl Side Rate: .00 % White Plains, NY 10605 ghello@haulihanlawrence.com
Gross Commission: $25,000.00
Franchise Fee: Primary Buyer(s): Contract Date:  4/19/2013
Jaseph Pollak : B3072013
Off The Tops Amount Pct Side 37 Lincoln Streat ESHNE: e 8/24/2013
Westport , CT 06880
127 Longview Avenue White Plains
NY 10505
White Plains, NY 10605
Qur Agents;
Agent Name Office Agent ID Skde Side Spiit (610} Referrel Fee  Adjuted Base  Assor Split  Net to Assoc
Bello, Blaglo o010 52843 Listing 100.,00%  $15,000.00 $0.00 $15,000.00 70.00 % $10,500.00
Rosenberg, Carolyn 010 55080 Sellng  100.00%  $10,000.00 $0.00 $10,000.00 70.00 % $7,000.00
$25,000.00 $0.00 $25,000.00 $17,500.00
Qutside Broker Information:
Elon Name
nfa
Amount to Pay Outside Braker $0.00
Relocation Rofersals: No Relocation Rafermals
Broker Referrals: o Bramr Roiemile Busingss Partners:  None
[mLS Remarks: None | [ctesing Remarks: None |
|sala Comments: I
HIGHLY CONFIDENTIAL
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17.  Data fields and amounts shown on the Transaction Detail Sheets were mapped to the
underlying tables and fields within Profit Power to identify relevant data for production and analysis.?
The production of Transaction Detail Sheet data was made on October 6, 2022, according to the parameters
described in the production letter.” Further, in conducting an analysis of the collected Profit Power
database, an extensive review into tables and fields was performed related to commissions, in-house
bonuses, and overall payments made to the agents. The results indicated the following which aligned with

Ms. Parrott’s affidavit and discussions with Ms. Parrott:

= There is no unique field in the complete database that indicates which transactions received an in-

house bonus.

= There is no unique field in the complete database that contains the amount of an in-house bonus

paid on a transaction.
®  There is no record of accumulated in-house bonuses earned by specific agents for any time period.

= An agent’s split of commission varies over time.

IV.STRUCTURED DATA PRODUCTION

18. Once the Profit Power database was collected, reconciled to financial statements, and
reviewed, relevant tables and fields were identified to be included in the structured data production. All
431 tables, 8,005 data fields, 349 views and 684 stored procedures contained within the Profit Power
database were reviewed to identify the tables and fields relevant to the allegations in this matter. These
decisions were based on a combination of factors including: (1) commission fields identified during the
reconciliation process, (2) data fields contained or mapped to the Transaction Detail Sheet (“TDS”), and (3)
relevant data fields for determination of an in-house bonus for an agent on a transaction-by-transaction

basis based on information obtained through Ms. Parrott’s affidavit and discussions with Ms. Parrott.

19. The data records produced from the Profit Power database were limited by the following
five criteria: (1) time period, (2) geography, (3) source of sale, (4) deal status, and (5) property type. This

structured data was produced to Plaintiffs on December 22, 2022.30

® Time Period: The data was restricted to the time period of January 1, 2011 through July 14, 2018
(inclusive) using the “Close_Date” field of the HL_PP_Sales table.

2 MacGill Letter to Mintz, Jeremy Vest dated October 6, 2022 related to Transaction Detail Sheets Production.

2 MacGill Letter to Mintz, Jeremy Vest dated October 6, 2022 related to Transaction Detail Sheets Production.

30 MacGill Letter to Mintz, Jeremy Vest dated December 22, 2022 with Houlihan Lawrence's Structured Production
(HL-STRUCPROD-122222).

HIGHLY CONFIDENTIAL
SUBJECT TO COURT PROTECTIVE ORDER Page 12 of 34



[FETLED._ VESTCHESTER COUNTY CLERK 06716/ 2025 04: 12 PN) ~ !NDEX NO. 60767/2018

NYSCEF DOC. NO. 2316 RECEI VED NYSCEF: 06/ 16/ 2025

February 15, 2023
Expert Report of Gary Kleinrichert

= Geography: The data was restricted to subject properties within Dutchess County, Putnam County
or Westchester County as identified using USPS data and the “Postal_Zip_Code” or
“LISTING_CITY_NAME” fields of the HL_PP_Property_Listing table.3!

= Source of Sale: The data was restricted to records with the value of “Sale” in the “Source_of Sale”
field in the HL_PP_Sales table.

= Deal Status: The data was restricted to deal statuses of “Closed’ as identified in the “Deal_Status”
field of the HL_PP_Sales table.

= Property Type: The data was restricted to residential property types by excluding non-residential
sale types as identified by the “Sale_No” field of the HL_PP_Sales table containing values starting
with “‘M001-047’, ‘S001-047’, or “X001-047’ or transactions whose associate on the transaction had a
value of "H/L Commercial’ or “H/L Corporate’ in the “Office_Name” field of the HL_PP_Associates
table.®

20. The structured data production included 10 tables containing a total of 190 fields. A

description of each produced table and the number of fields produced is shown below.

Produced Profit Power Tables

. Number of N
Profit Power Table . Table Description
Fields Produced
HL_PP_Associates 11 Agent details, agent office, and agent join date
HL_PP_Branch_Offices 10 Houlihan Lawrence office name and address
HL_PP_Brokers 7 Other brokerage firm names and addresses
HL_PP_Clients 13 Buyer and seller name and contact information
. Agent transaction level details including agent id, agent name,
HL_PP_Commission_Calcs 17

calculated agent commission fields, and commission plan applied

Lookup table of commission plan id, commission plan name, and

HL_PP_Commission_Plans 54 T . )
commission split percentage rates applied based on each plan
HL_PP_Companies 3 Company name and ID
HL_PP_Property_Listings 16 Property address details and MLS number
HL_PP_Referral_Prospects 14 Outside brokerage referral name and address
Transaction level details: address, close date, close price, commission,
HL_PP_Sales 45

referral amounts, etc.

31 The HL_PP_Property_Listing “Postal_Zip_Code” value was mapped to its county using data obtained from the
USPS enabling zip code to be linked to county. For records with an invalid or NULL zip code, the
HL_PP_Property_Listing “LISTING_CITY_NAME” value was mapped to county using the same USPS data.

32 Two non-residential data records containing the list side transaction details for sale side records within this
population were also identified and included in the production.
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21.  The structured data production contains fields relevant to both dual-sided transactions and
those where Houlihan Lawrence only represented one side of a transaction. The side(s) represented by
Houlihan Lawrence is contained in the “Type_of_Sale” field of the HL_PP_Sales table. The HL_PP_Sales
table, HL_PP_Commission_Calcs table, and HL_PP_Commission_Plans table contained the fields used in my
analysis to understand the commission characteristics of a transaction and determine the existence and
amount of in-house bonuses. These three tables and fields are summarized in the tables below.

HL PP Sales Table

HL_PP_Sales Field Field Description ‘

Sale_No Unique transaction number for the sale of a subject property

The side(s) of transaction represented by Houlihan Lawrence. One of three values:
- ‘O/B List Our Sale’: includes transactions where Houlihan Lawrence was on
the sale (buyers) side of the transaction.
Type_of_Sale - ‘Our List O/B Sale’: includes transactions where Houlihan Lawrence was on
the list (sellers) side of the transaction
- ‘Out List and Sale’: includes transactions where Houlihan Lawrence was on

both sides (buyer and seller) of the transaction.

Deal_Status The status of a transaction (closed, pending, aborted)
PropertyListingID Unique ID field linking to HL_PP_Property_Listings
Property_Address Address of subject property
Close_Date Date subject property was sold
Sale_Price Final sale price of subject property
Ofc_Commission_Amount Total commission amount received by Houlihan Lawrence
Net_Ofc_Commission Net company dollar after Houlihan Lawrence pays agents and referrals
Source_of_Sale Type of transaction

Selling_Broker_Commission_Amt | Commission amount allocated to the selling agent(s) of the transaction

Listing_Broker_Commission_Amt | Commission amount allocated to the listing agent(s) of the transaction

. Total commission paid out to agents on the transaction
Total_Associate_Payouts P .. e . Y
Equal to “Selling_Broker_Commission_Amt” + “Listing_Broker_Commission_Amt

Field containing comments entered by Houlihan Lawrence personnel when

Remarks entering the transaction into Profit Power; Comments can include information on

why commission was reduced or how agent splits were calculated

HIGHLY CONFIDENTIAL
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HIL PP Commission_Calcs Table

HL_PP_Commission_Calcs Field Field Description
Comm_Detail_ID Unique ID field for each record in the table
Attached_to_Sale_ Number Unique transaction number for the sale of a subject property; links to HL_PP_Sales

Total commission allocated to the side of the transaction an agent is on, less that
Base_Commission side’s referrals. If multiple agents are on the same side this amount will be divided

between them3

Associate_ID Unique numerical identifier for an agent

Associate_Name Name of agent

. . Field containing either a “0” or a “1” indicating if the commission calculation was
Automatic_Calculation . . .
automatically applied by the system (“1”) or manually applied (“0”)

Side represented by the agent on a transaction (‘Listing’ or ‘Selling’)** or the role of
Role_Played the agent on the transaction (‘Allocation’). ‘Allocation” Agents represent agents who

were allocated a portion of the commission by a primary agent on the transaction®

Portion Rat The portion of commission, or commission split, expressed as a decimal, that was
ortion_Rate
- estimated to be paid out to the agent. This is a percent of the “Base_Commission”

. e The portion of commission, expressed as an amount, that was estimated to be paid
Portioned_Commission o . .
out to the agent. This is calculated by “Base_Commission” x “Portion_Rate”

L . Field containing a numeric code indicating which commission plan was recorded to
CommissionPlanApplied

the agent on the side of the transaction.

3 For example, a $300,000 house with a 3% commission to the list side results in a total list side commission of $9,000.
If two agents are on the list side, this $9,000 may be split evenly, or at different amounts, between them so that
each agent starts at a $4,500 base commission before the agent’s commission split is applied.

3 An agent may represent both sides of a transaction and thus would have two unique records in the
HL_PP_Commission_Calcs table for each side the agent is receiving a commission. For example, see “Sale_No”
’S001-004-1601-2264" where “Associate_ID” ‘55166 represented both the seller and buyer and has two records for
this sale in the HL_PP_Commission_Calcs table.

% For example, see “Sale_No” “‘5001-008-1201-1873" where “Associate_ID” ‘56415" received $2,300
“Portioned_Commission” as an Allocation (“Role_Played”) agent.
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HL PP Commission_Plans Table

HL_PP_Commission_Plans Field Field Description

ID of commission plan described in table; Links to the “CommissionPlanApplied” field
in the HL_PP_Commission_Calcs table

PlanID

Plan_Name Name of the commission plan

. Commission split for list agent on a transaction in which Houlihan Lawrence is on other
DBLENDLVL_[#]_List ] o o )
side (“inside brokerage commission split”).

Commission split for sale agent on a transaction in which Houlihan Lawrence is on
DBLENDLVL_[#]_Sale . o o .
other side (“inside brokerage commission split”).

. Commission split for list agent on a transaction in which outside broker is on other side
L_SLVL_[#]_List Y . o
(“outside brokerage commission split”).

Commission split for sale agent on a transaction in which outside broker is on other
L_SLVL_[#]_Sale ] ] o .
side (“outside brokerage commission split”).

22.  The “[#]”in the last four fields shown in the above table for HL_PP_Commission_Plans
represent the numbers ‘1" through “8’. Profit Power’s table structure for HL_PP_Commission_Plans contains
an individual field for each of these, allowing the business to apply up to eight different inside and/or
outside brokerage commission splits for different commission plan levels. Plans with only one defined level
are referred to in this report as “single level plans”. Single level plans only utilize the values contained in
“DBLENDLVL_1 List”, DBLENDLVL_1 Sale”, “L._SLVL_1 _List”, or “LL_SLVL_1_Sale” fields to determine
commission split. For a small number of plans, plans include more than one defined level (as determined
by plans with a non-zero value in “DBLENDLVL_2_List”, DBLENDLVL_2_Sale”, “L_SLVL_2_List”, or
“L_SLVL_2_Sale”). These plans are referred to in this report as “multi-level plans”. In a multi-level plan,
the threshold to move to the next level is defined by an agent’s earnings. When the agent’s earnings reach

the next threshold the agent’s commission split is increased to the next plan level.3

23.  Certain structured MLS data was also produced to Plaintiffs on December 22, 2022.3” MLS
data was collected and produced for three MLS entities: (1) Columbia Greene Northern Dutchess MLS
(“CGND MLS”), Mid-Hudson MLS (“MH MLS”), and OneKey MLS. These records were obtained through
front-end user interfaces made available to Houlihan Lawrence personnel. The produced MLS data was
limited to transactions with a sold date of January 1, 2011 through July 14, 2018 for all closed, residential

transactions containing either Houlihan Lawrence, Coldwell Banker, or Sotheby’s as a listing or selling

% Discussion with Houlihan Lawrence personnel. For example, see the Scarsdale office Commission Plan document
dated June 2014 which identifies the volume tiers for “Agents on Tiered Splits Based on Production” as a 55/60
outside/inside for cumulative $110,000 agent earnings, a 60/65 outside/inside split for cumulative $130,000 agent
earnings, etc. (HL00072082).

% MacGill Letter to Mintz, Jeremy Vest dated December 22, 2022 with Houlihan Lawrence's Structured Production
(HL-STRUCPROD-122222).
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office.3® Due to record size limitations for extracting data from the front ends, records were extracted into
several files, sometimes resulting in the same MLS record being present in more than one file. To the extent
the records collected were duplicated across multiple files within the same MLS, the duplicative record(s)

were removed. The below table summarizes the specific fields used to limit the MLS data within each

MLS:*
CGND MLS Field | MH MLS Field | OneKey MLS Field Limitations
. 1/1/2011 -
Date Range Selling Date Sale Date Sold Date 7/14/2018 (inclusive)
Property Type | Property Type Property Type Property Type Residential
Status Display
Status [Status) Status Status Closed
- . . . Houlihan Lawrence,
List Office Lnstnpg Office Name. | List Office List Office Name Coldwell Banker, and
[Office Name] Name
Sothebys
selling Office Houlihan Lawrence,
Sell Office Selling Office Name i Selling Office Name | Coldwell Banker, and
Bame Sothebys

24.  Although structured MLS data was produced to Plaintiffs at the same time as the Profit
Power data on December 22, 2022, the MLS data was not considered or used to identify and quantify in-
house bonus amounts. The approach taken to identify the transactions for which agents received an in-
house bonus was to utilize the records produced from Profit Power on December 22, 2022 as the basis of

analysis.

V. METHODOLOGY OF IN-HOUSE BONUS IDENTIFICATION FOR PRODUCED TRANSACTIONS

25.  The following section describes (A) definitions used when discussing various fields and
calculations related to in-house bonuses, (B) a summary of the base in-house bonus methodology, (C) a
summary of the exceptions to base in-house bonus methodology, and (D) a summary of the in-house bonus

results.

A. Definitions
26. The methodology utilized to identify an in-house bonus was designed to, where reasonably

conclusive, (1) determine whether or not an agent received an in-house bonus and (2) estimate the amount

3 MacGill Letter to Mintz, Jeremy Vest dated December 22, 2022 with Houlihan Lawrence's Structured Production
(HL-STRUCPROD-122222).

% MacGill Letter to Mintz, Jeremy Vest dated December 22, 2022 with Houlihan Lawrence's Structured Production
(HL-STRUCPROD-122222).
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of the in-house bonus for each agent role on a transaction-by-transaction basis. The methodology was based
on the review of the Profit Power database, observations made during the reconciliation to financial
statements, review of transaction specific documents, and meetings with Company personnel to provide
examples of how transactions were recorded and how total commissions and agent’s commissions splits
were calculated in Power Profit. For the purposes of discussion below, the below definitions are used unless

otherwise noted:
® A “transaction” is defined as the sale of a subject property.

= A “record” is defined as transaction details pertaining to an agent on a specific side of a

transaction.

= A “dual-sided” transaction is a transaction where Houlihan Lawrence was on both sides
(represented buyer and seller) of the transaction. Dual-sided transactions are recorded as ‘Our List
and Sale’ in the “Type_of_Sale” field in the HL_PP_Sales table. To account for the potential of a
dual-sided transaction being recorded as separate, one-sided transactions within Profit Power,
transactions with an ‘Our List O/B Sale’ or “O/B List Our Sale’ value were also analyzed and

considered dual-sided if linked to another transaction.4

= A “single-sided” transaction is a transaction where Houlihan Lawrence was only on the list

(seller’s) side of the transaction or only on the sale (buyer’s) side of the transaction.

= A “base commission” is total commission allocated to the side of the transaction an agent is on,
less that side’s referrals, that is used to calculate an agent’s commission split. If multiple agents are

on the same side this amount will be divided between them.

= A "commission split” is the portion of commission that was estimated to be paid out to the agent,
corresponding to the “Portion_Rate” field in the HL_PP_Commission_Calcs table.

= A “commission plan” is the set of commission split values applicable to a particular “PlanID”

value as set forth in the HL_PP_Commission_Plans table.

= An “inside brokerage commission split” refers to the commission split indicated for dual-sided

transactions for a particular commission plan.

= An “outside brokerage commission split” refers to the commission split indicated for single-sided

transactions for a particular commission plan.

401f a dual-sided sale was recorded as separate transactions in Profit Power, there was not a unique identifier to link
each side to the same subject property sales transaction. As such, transactions were linked using the following
criteria and attributes, found in the HL_PP_Sales table:
- Standardized versions of “Property_Address” matched between two transactions,
- “Sale_Price” values matched between two transactions, and
- “Close_Date” values were within +/-30 days between two transactions.
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B. Summary of Base In-House Bonus Methodology

27.  The in-house bonus methodology employed a series of logical steps to determine which
transactions included an in-house bonus for an agent and subsequently estimate the amount of that bonus.
As the first step, transactions that were single-sided were excluded from the population of 35,264
transactions produced from the HL_PP_Sales table, leaving 9,478 transactions for analysis.# For each
transaction recorded in the HL_PP_Sales table, there are separate records contained in the
HL_PP_Commission_Calcs table that provide information on the commissions calculated for each agent
associated with each side of the transaction. Accordingly, the 9,478 transactions had 23,930 corresponding
agent commission detail records. Multiple agents could be on each side of a transaction, meaning a dual-
sided transaction could include two, three, four, or more Houlihan Lawrence agents. Additionally, the
same agent could represent both sides which would result in two records for that agent for that transaction.
The 23,930 records contained details for the commission splits calculated as well as the recorded
commission plan. For each commission plan, the inside and outside brokerage commission splits were

identified in the HL_PP_Commission_Plans table.

28.  For 15,604 (65%) of the 23,930 records, the commission split appears to be automatically
calculated by the Profit Power system, driven by the commission split values contained in the
HL_PP_Commission_Plans table, see Section VI.A. and VLB for examples. For the remaining 8,326 (35%)
records not automatically calculated by the system, the commission split to the agent appears to be a rate
which was overwritten or customized. In some instances, the overwritten commission split matches the
inside or outside brokerage commission split rate associated with the commission plan, see Section VI.C

and VLD. for examples.

29. To determine if an in-house bonus existed for each record, the commission split was
compared to the commission plan’s inside and outside brokerage commission splits. For each comparison,

the following evaluation was performed+:

= [If the commission split was less than or equal to the commission plan’s outside brokerage

commission split, the agent was determined to have not received an in-house bonus.

= [f the commission split equaled the commission plan’s inside brokerage commission split, the

agent was determined to have received an in-house bonus.

= [f the commission split exceeded the plan’s outside brokerage commission split but did not align

to the commission plan’s inside brokerage commission split, the existence of an in-house bonus

41 35,264 produced transactions less 25,786 single-sided transactions equals 9,478 dual sided transactions.
42 For all comparisons, the commission splits were rounded to 4 decimal points.
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was determined to be inconclusive utilizing the base methodology applied to the database.** In
these instances, certain records' in-house bonus determinations were made based on exceptions

described in the following section.

30. For those identified through the above base methodology to have received an in-house
bonus, the amount of in-house bonus was determined by the difference between the recorded commission

split and the administered plan’s outside brokerage commission split, times the base commission.

C. Exceptions to Base In-House Bonus Methodology
31. There are exceptions to the above methodology as follows which were applied in the

following order:

=  Unreliable Portioned_Commission: If a record’s “Portioned_Commission” did not equal
“Portion_Rate” times “Base_Commission” within the HL_PP_Commission_Calcs table, the

presence of an in-house bonus was deemed inconclusive based on the methodology applied.®

=  $0 Commission: If an agent received no commission on a transaction, the agent was determined

to have not received an in-house bonus.

= Remarks Notate Presence or Absence of In-House Bonus: A review of the “Remarks” field within
the HL_PP_Sales table was performed to determine if the remarks left by Company personnel
confirmed the presence or absence of an in-house bonus on the transaction. Discussions with
Houlihan Lawrence indicated the remarks field was sometimes used to note explanations of
commission splits and inclusion or exclusion of bonuses. In some of these instances, the amount of

an in-house bonus could not be determined.

= Overwritten Multi-Level Plans: If a record’s commission plan was a multi-level plan with (1) a
value of ‘0" in the “Automatic_Calculation” field in the HL_PP_Commission_Calcs table or (2) a
value of ‘1’ in the “Automatic_Calculation” field in the HL_PP_Commission_Calcs table and a
“Portion_Rate” value higher than the recorded plan’s level one inside and outside brokerage
commission splits, the presence of an in-house bonus was assessed against inside and outside

brokerage commission splits at all levels. In these instances, the following applied:

If the “Portion_Rate”, when compared to all levels, matched only an inside brokerage

commission split, then the agent was determined to have received an in-house bonus.

If the “Portion_Rate”, when compared to all levels, (A) matched only an outside brokerage

commission split, (B) matched a plan with equal inside and outside splits, or (C) was less than

4 A manual review to determine the presence of an in-house bonus for the 830 transactions was not completed at this
time as these transactions were determined to be inconclusive based on the methodology applied and exceptions
considered.

4 See Exhibit 1 for transactions determined to include an in-house bonus and estimated in-house bonus amounts.

% Identified as “Unreliable Portioned_Commission” if the following calculation resulted in an absolute difference
greater than or equal to 1: “Portioned_Commission” — (“Portion_Rate” X “Base_Commission”).
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the lowest outside split, then the agent was determined to have not received an in-house

bonus.

If the “Portion_Rate” matched both an inside brokerage commission split and outside
brokerage commission split at different levels or did not align to the two criteria above, then
the presence of an in-house bonus was determined to be inconclusive based on the

methodology applied.

=  100% Commission Split: If an agent received 100% commission on a transaction, the agent was
determined to have not received an in-house bonus. Discussions with Houlihan Lawrence

indicated that these commission splits are not utilized for in-house bonuses.

= 74% Commission Plan: If an agent received 74% commission on a transaction, the agent was
determined to have not received an in-house bonus. Discussions with Houlihan Lawrence
indicated that this commission split is only applied to two agents and not utilized for in-house

bonuses.

=  Commission Split 5% Higher than Outside Split: If the commission split was 5% higher than
the plan’s outside brokerage commission split, the agent was determined to have received an in-
house bonus. In these instances, the commission plan had equal inside and outside brokerage
splits and received an overwritten commission split, appearing to be instances of an in-house
bonus. Discussions with Houlihan Lawrence indicated this to occur in the normal course of

business.

=  Commission Split 2.5% Higher than Outside Split: If the commission split was 2.5% higher than
the plan’s outside brokerage commission split, the agent was determined to have received an in-
house bonus. This 2.5% bonus indicates an agent received half of an in-house bonus. 4
Discussions with Houlihan Lawrence indicated that this half bonus was sometimes approved by

managers for agents.

= Administered Commission Plan: In some instances, the commission split shown in the
HL_PP_Commission_Calcs table appears to be associated with a different commission plan
(“administered commission plan”) administered by the manager. To identify these instances, the
record was required to have (A) an inconclusive in-house bonus determination based on the
above methodology and exceptions, (B) an overwritten commission split, and (C) a commission
split matching the inside or outside brokerage commission split of another plan in
HL_PP_Commission_Plans.

Those records were then reviewed within the context of the agent’s commission plan and split
history in the HL_PP_Commission_Calcs and HL_PP_Sales tables to identify a potential

commission plan being administered by the manager, meeting the following criteria:

4 For the ‘Standard 50% Plan-10% Sell Side Bonus’ plan, the half in-house bonus on the selling side is 5% and is
included in this exception.
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o The administered commission plan had to exist as an automatically calculated commission

plan in the agent’s HL_PP_Commission_Calcs history, and

o The “Portion_Rate” for that record had to match either the inside or outside brokerage

commission split for the plan being administered.

In these instances, the recorded commission split (“Portion_Rate”) was compared to the
brokerage commission splits of the administered commission plan. See examples described
below in Section VLE and Section VLF.

32.  FPor those cases identified through the exception criteria to have received an in-house bonus,
the amount of in-house bonus was determined by the difference between the commission split
(“Portion_Rate”) and the commission plan or administered commission plan’s outside brokerage

commission split, times the base commission.+”

D. Summary of In-House Bonus Methodology Results

33.  The results of my analysis can be found in Exhibit 1 - Excel Spreadsheet Containing In-
House Bonus Determination and Amount. The in-house bonus methodology is limited to identifying the
presence and amount of an in-house bonus as determined from historical records maintained in the
Company’s Profit Power database. It does not include an investigation into the underlying documentation
for any particular transaction, e.g., check copy or wire transfer payment information. Other non-transaction
related adjustments could have been made which would affect the amount received by the agent from
Houlihan Lawrence. In total, 23,100 (96.5%) records used the base and exception methodology to make in-
house bonus decisions, with 830 (3.5%) records remaining inconclusive* based on the methodology

applied.*

VI.EXAMPLES OF DETERMINATION OF IN-HOUSE BONUS
34. The below examples demonstrate the base methodologies and select exception
methodologies applied and the tables used to develop the logic and make decisions. Each example sale

transaction includes an explanation of the relevant agent being explained based on the logic being applied.

4 For those records with a multi-level plan, the level corresponding to a 5% in-house bonus rate was used.

4 A manual review to determine the presence of an in-house bonus for the 830 records was not completed at this time
as these records were determined to be inconclusive based on the methodology applied and exceptions
considered. Additional manual review beyond the methodology applied could be attempted to make
determinations for some of these inconclusive records. This manual review could include paper documents
including e-mails and office transaction files, remarks made within the database, calculations of multi-level tier
plans, changes in total commission affecting an agent’s commission split, and/or interviews with the
participants.

4 See Exhibit 1.
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All “Comm_Detail ID”s shown with in-house bonus decisions can be found in the structured data
produced on December 22, 2022 and in Exhibit 1 adding the in-house bonus determination and in-house

bonus amount if determinable.

A. Automatic Calculated Commission Split with In-House Bonus
35. The below example provides an illustration of how a transaction resulted in the
determination that an in-house bonus was present using the methodology described above. In this example
there are three agents associated with the transaction (S001-006-1801-1554) that are all on a single-level

commission plan for which the commission split was automatically calculated by the system.

1. Sale_No: S001-006-1801-1554

HL_PP_Conumission_Calcs

Comm__ Attached to_ Base Associate  Automatic Role Portion_ Portioned  Commission

Detail ID Sale Number Commission ID Calculation Played Rate Commission PlanApplied
193858 S001-006-1801-1554 9125.00 55362 1 Listing 0.75 6843.75 1018
193859 S001-006-1801-1554 4562.50 55333 1 Selling 0.55 2509.38 1007
193860 S001-006-1801-1554 4562.50 53472 1 Selling 0.55 2509.38 1007

Comm_Detail_ID: 193858, Listing Agent
= The record for “Comm_Detail_ID” 193858 from the HL_PP_Commission_Calcs table indicates agent
(“Associate_ID") 55362 is in the listing role (“Role_Played”) with a base commission
(“Base_Commission”) of $9,125, an automatically calculated commission split
(“Automatic_Calculation” =‘1"), a commission split (“Portion_Rate”) of 0.75 (75%), earned
commission (“Portioned_Commission”) of $6,483.75 and a commission plan
(“CommissionPlanApplied”) of 1018.

HL_PP_Conumission_Calcs

Comm_ Attached to_ Base_ Associate.  Automatic_ Role Portion_ Portioned Commission
Detail ID Sale Number Commission ID Calculation Played Rate Commission PlanApplied
193858 S001-006-1801-1554 9125.00 55362 1 Listing 0.75 6843.75 1018
193859 S001-006-1801-1554 4562.50 55333 1 Selling 0.55 2509.38 1007
193860 S001-006-1801-1554 4562.50 53472 1 Selling 0.55 2509.38 1007

= The HL_PP_Commission_Plans table indicates that for a “PlanID” of 1018, the inside brokerage
commission split (“DBLENDLVL_1_L